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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 

45  CFR  Part  134 

Grants  to  State  Educational  Agencies 
for  Educational  Improvement, 
Resources,  and  Support 

agency:  Office  of  Education,  HEW. 
action:  Final  regulations. 

summary:  These  Hnal  regulations 
govern  programs  and  projects  for 
educational  improvement,  resources, 
and  support  under  Title  IV  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA).  The  regulations  are 
required  by  the  Education  Amendments 
of  1978  and  by  additional  program 
experience.  These  regulations: 

(a)  Clarify  which  provisions  of  the 
Education  Amendments  of  1974  still 
apply; 

(b)  Reflect  statutory  changes  with 
respect  to  such  issues  as  (1)  the  creation 
of  a  separate  Part  D  for  the  guidance, 
counseling,  and  testing  program;  (2)  the 
distribution  of  Part  B  funds;  and  (3)  the 
participation  of  private  school  children; 
and 

(c)  Reflect  program  management 
revisions  with  respect  to  (1)  uses  of  title 
IV  funds;  (2)  allowable  costs;  (3) 
program  evaluation;  and  (4)  control  of 
materials  and  equipment. 

EFFECTIVE  DATE:  These  regulations  are 
expected  to  be  effective  forty-five  days 
after  they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
effective  date  is  changed  by  statute  if 
Congress  disapproves  the  regulations  or 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Office  of 
Education  contact  persons. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Part  B — Instructional  Materials  and 
School  Library  Resources  Program: 
Louise  V.  Sutherland,  School  Media 
Resources  Branch,  400  Maryland 
Avenue,  S.W.,  (Room  3125-B,  ROB-3), 
Washington,  D.C.  20202,  Telephone  202- 
245-2488. 

For  Part  C — Improvement  in  Local 
Educational  Practice  Program:  Allen  J. 
King,  Division  of  State  Educational 
Assistance  Programs,  400  Maryland 
Avenue,  S.W.,  (Room  3010,  ROB-3), 
Washington,  D.C.  20202,  Telephone  202- 
245-2592. 

For  Part  D — Guidance.  Counseling, 
and  Testing  Program:  Bryan  T.  Gray, 
Division  of  State  Educational  Assistance 


Programs,  400  Maryland  Avenue,  S.W., 
(Room  3010,  ROB-3),  Washington,  D.C. 
20202,  Telephone  202-472-1357. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  on  May  14, 1979 
(44  FR  28238)  that  proposed  changes  in 
45  CFR  Part  134  and  the  deletion  of  parts 
134a  and  134b.  These  regulations 
implement  new  requirements  resulting 
from  the  Education  Amendments  of 
1978,  Pub.  L.  95-561,  reflect  certain 
program  management  revisions,  and 
clarify  existing  program  requirements. 
These  regulations  also  reflect  the 
technical  amendments  made  to  the  title 
IV  statute  by  Pub.  L  96-46. 

During  June  1979  the  Commissioner 
held  public  hearings  on  the  proposed 
regulations  in  ten  cities  throughout  the 
United  States.  Interested  parties  were 
also  given  sixty  days  to  make  written 
comments  on  the  proposed  regulations. 

The  Office  of  Education  informed 
Chief  State  School  Officers  in  a 
memorandum  dated  July  18, 1979,  that 
guidance,  counseling,  and  testing 
activities  may  be  conducted  by  LEAs,  at 
their  discretion,  during  fiscal  year  1980, 
with  Part  B  funds.  For  school  year  1980- 
81  it  appears  likely  that  funds  will  be 
appropriated  for  Part  D  of  the  Title  FV 
program.  In  that  event,  the  regulations  of 
45  CFR  Part  134  that  apply  to  Part  D  will 
govern  those  funds.  The  appendix  to  the 
preamble  reflects  the  many  comments 
on  the  proposed  regulations  that  were 
received  and  the  Commissioner’s 
response  to  them,  and  indicates  whether 
or  not  the  regulations  have  been 
changed.  Certain  other  typographical 
corrections  have  been  made  to  the 
regulations  for  clarification.  The  major 
issues  raised  by  the  commenters  are 
summarized  below. 

1.  General 

Participation  of  private  school 
children  in  Parts  C  and  D.  Several 
commenters  objected  to  the  requirement 
that  children  attending  private  schools 
may  participate  in  a  Part  C  or  Part  D 
project  only  if  the  LEA  in  which  the 
private  school  is  located  is  participating 
in  that  program  and  children  attending 
public  schools  within  that  LEA  are  also 
receiving  Part  C  or  Part  D  benefits, 
respectively. 

No  change  has  been  made  fi:om  the 
proposed  rules.  While  all  LEAs  are 
eligible  to  participate  in  the  various  title 
IV  programs,  only  an  LEA  that  submits 
an  application  that  is  approved  by  the 
SEA  is  “eligible  to  receive  funds”  within 
the  meaning  of  section  406  of  the  law. 
Section  134.71  of  the  regulations 
explains  the  requirements  for  the  LEA’s 
consultation  with  representatives  of 


private  school  children  regarding  the 
LEA’s  decision  to  participate  in  the  title 
IV  program.  The  basic  principle  that 
LEAs  provide  equitably  for  children 
attending  private  schools  applies  only  to 
those  LEAs  that  choose  to  participate  in 
the  title  FV  program.  The  exception  to 
this  principle  authorized  by  Congress  in 
the  1978  amendments  applies  to  Part  B 
alone. 

2.  Part  B 

(a)  Exclusion  of  "band instruments’* 
and  "gym  equipment"  as  eligible  types 
of  instructional  equipment.  A  very  large 
number  of  commenters  objected  to  the 
exclusion  of  these  items  because  of  the 
educational  and  social  values  of  music 
and  physical  education  in  instructional 
programs.  The  definition  of 
“instructional  equipment”  has  been 
changed  to  allow  the  acquisition  of 
“musical  instruments”  and  “physical 
education  equipment”  if  used  for 
instructional  purposes  in  music  or 
physical  education  classes  in  the 
school’s  regular  instructional  program. 

(b)  Formula  for  distribution  of  part  B 
funds.  Commenters  generally  felt  that 
the  proposed  rules  (§  134.40)  were 
unclear  and  that  the  percentage  of 
additional  funds  to  be  allocated  to  LEAs 
selected  imder  high  cost  or  tax  effort 
factors  was  too  high.  The  regulations  are 
reworded  and  include  an  example. 
However,  the  requirement  that  the 
higher  per  pupil  amount  awarded  to 
LEAs  qualifying  under  the  high  tax  effort 
or  high  cost  factors  be  at  least  200 
percent  of  the  per  pupil  amount — based 
on  enrollment — that  the  SEA  awards  to 
an  LEA  not  selected  under  the  other  two 
factors  remains. 

(c)  Special  indirect  cost  rate. 
Commenters  objected  to  the  requirement 
that  an  LEA  that  desires  to  use  an 
indirect  cost  rate  negotiate  a  special 
indirect  cost  rate  for  Part  B  with  its  SEA. 
This  requirement,  which  is  imposed  by 
45  CFR  Part  74,  Administration  of 
Grants,  has  been  clarified.  The  SEA  may 
obtain  information  on  negotiating  these 
indirect  costs  from  the  Director, 

Regional  Administrative  Support  Center, 
in  each  of  the  ten  HEW  Regional 
Offices.  An  LEA  may  consider  the  cost 
of  processing,  cataloging,  and  delivering 
instructional  materials  and  equipment  to 
the  first  point  of  use  as  indirect  costs. 

3.  Part  C 

(a)  Five  year  limitation  on  project 
funding.  A  large  number  of  commenters 
objected  to  the  five  year  limit  on  the 
funding  of  a  Part  C  project.  No  change 
has  been  made  from  the  proposed  rule. 
Section  432(a)  of  the  Act  provides  that 
“funds  may  be  made  available  to  an 
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LEA  under  [Part  C]  for  a  particular 
activity  not  to  exceed  five  fiscal  years 

*  *  However,  as  used  in  the 
statute,  the  term  “activity"  refers  to  the 
substantive  nature  of  authorized 
projects,  such  as  projects  for 
handicapped  children  or  projects  for 
educationally  deprived  children,  not  the 
stages  of  a  project,  such  as  development 
and  demonstration.  Also,  the  legislative 
history  of  the  Education  Amendments  of 
1978  indicates  that  Congress  intended  to 
limit  the  length  of  Part  C  projects  to 
approximately  five  years. 

(b)  Continued  support  of  successful 
Part  C  projects  with  non-Federal  funds. 
A  large  number  of  commenters  objected 
to  the  requirement  that  an  LEA  intend  to 
support  successful  Part  C  project 
activities  with  non-Federal  resources  as 
a  part  of  its  regular  school  program 
when  Part  C  funds  are  no  longer 
provided.  The  regulations  have  been 
changed.  They  now  provide  that,  for  the 
purpose  of  this  requirement,  an  activity 
that  is  supported  by  funds  for  which  the 
LEA  must  compete  against  other  LEAs 
or  similar  applicants  may  not  be 
considered  as  part  of  the  LEA's  regular 
school  program. 

(c)  Limitation  on  the  use  of  Part  C 
program  funds  for  dissemination  of 
information  and  technical  assistance.  A 
large  number  of  commenters  objected  to 
provisions  of  the  proposed  regulations 
which  limited  an  LEA’s  use  of  Part  C 
funds  to  disseminate  information  and 
provide  technical  assistance  outside  its 
boundaries  to  no  more  than  25  percent 
of  the  LEA’s  subgrant  during  the 
project’s  last  two  years  of  part  C 
funding. 

The  limitations  upon  an  LEA’s  use  of 
Part  C  funds  to  demonstrate  its  Part  C 
project  for  the  benefit  of  children 
enrolled  in  schools  outside  its 
boundaries  have  been  rewritten 
(§  134.57).  The  inflexible  restriction  to  25 
percent  of  the  LEA’s  last  two  subgrants 
has  been  deleted.  These  final 
regulations  state  that  an  SEA  may 
award  Part  C  funds  to  an  LEA  for 
demonstration  of  its  project  outside  its 
boundaries  when  the  determines 
that  certain  prerequisites  have  been  met. 

In  addition,  these  final  regulations 
prescribe  the  criteria  by  which  the  SEA 
determines  the  amount  of  Part  C  funds  it 
is  appropriate  to  devote  to  this  type  of 
demonstration,  subject  to  a  “ceiling." 

The  Commissioner  believes  these  final 
regulations  implement  in  a  more 
purposeful  and  flexible  manner  the 
statutory  emphasis  upon  meeting  the 
educational  needs  the  LEA  identifies 
within  its  own  boundaries. 

In  response  to  suggestions  of  the 
public  and  other  interested  parties, 
these  final  regulations  contain 


provisions  that  were  not  in  the  notice  of 
proposed  rulemaking.  'This  includes 
certain  provisions  of  the  statute 
governing  the  programs.  The  purpose  of 
incorporating  these  provisions  into  the 
Hnal  regulations  is  to  enable  applicants 
and  grantees  to  understand  better  the 
requirements  of  these  programs  without 
having  to  refer  to  additional  documents. 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  provision. 

Dated:  April  3, 1980. 

William  L.  Smith, 

Commissioner  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  13.570,  Instructional  Materials  and 
School  Library  Resources;  13.571, 
Improvement  in  Local  Educational  Practice 
Program;  13.577,  Guidance,  Counseling,  and 
Testing  Program) 

Accordingly,  the  Commissioner 
deletes  45  CFR  Parts  134a  and  134b.  and 
revises  Part  134  to  read  as  follows: 

PART  134a— [Deleted] 

PART  134b— [Deleted] 

PART  134— GRANTS  TO  STATE 
EDUCATIONAL  AGENCIES  FOR 
EDUCATIONAL  IMPROVEMENT, 
RESOURCES,  AND  SUPPORT 

Subpart  A— General 

Sec. 

134.1  Educational  improvement  resources, 
and  support. 

134.2  Eligibility. 

134.3  Regulations  that  apply  to  title  IV. 

134.4  Definitions  as  used  in  this  part 

Subpart  B — How  a  State  Applies  for  a  Grant 

134.10  Documents  the  State  must  submit  to 
get  a  grant 

134.11  Conditions  the  State  must  meet 
before  submitting  a  plan — State  advisory 
council. 

134.12  Conditions  the  State  must  meet 
before  submitting  a  plan — maintenance 
of  effort 

Subpart  C— How  a  Grant  is  Made  to  a  State 

134.20  Determination  of  the  total  amount 
available  for  a  State  grant 

134.21  Reallocation  of  excess  funds. 

Subpart  0— How  To  Apply  to  the  State  for  a 
Subgrant 

134.30  Documents  the  applicant  must  submit 
to  get  a  subgrant. 

134.31  Provisions  required  in  the  documents. 

Subpart  E— How  a  Subgrant  Is  Made  to  an 
Applicant 

134.40  Determination  of  the  amount  of  the 
subgrant. 

134.41  Multi-year  Part  C  projects. 

134.42  Reallocation. 


Subpart  F— Conditions  That  Must  Be  Met  by 
the  State  and  Its  Subgrantees 

Sec. 

134.50  Use  of  funds — SEA’s 

134.51  Use  of  funds — Insular  Areas. 

134.52  Use  of  funds — Departments  of 
Defense  and  the  Interior. 

134.53  Use  of  Part  C  funds — SEA’s,  Insular 
Areas,  and  Departments  of  Defense  and 
the  Interior. 

134.54  Use  of  Part  C  funds — supplementing 
part  C  subgrants. 

134.55  Use  of  Part  D  funds — SEA’s,  Insular 
Areas,  and  Departments  of  Defense  and 
the  Interior.  - 

134.56  Use  of  Part  B  funds — LEA’s. 

134.57  Use  of  Part  C  funds — LEA’s. 

134.58  Use  of  Part  D  funds — LEA’s. 

134.59  Allowable  costs — Part  B 

Subpart  G— Administrative  Responsibilities 
of  the  State  and  Its  Subgrantees 

134.60  Project  application  review  and 
approval  by  the  State. 

134.61  Monitoring  and  enforcement  by  the 
State. 

134.62  Evaluation  by  the  State. 

134.63  Evaluation  by  the  State  advisory 
council. 

134.64  Standards  for  Part  B. 

134.65  Consultation  procedures — Part  B. 

134.66  Control  of  instructional  equipment 
and  materials. 

134.67  Audit  resolution. 

134.68  Part  C  projects  for  the  education  of 
handicapped  children;  requirements 
under  Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA). 

Subpart  H— Participation  of  Children 
Enrolled  in  Private  Schools 

134.70  Responsibilities. 

134.71  Consultation  with  representatives  of 
private  school  students. 

134.72  Needs;  number  of  students;  types  of 
services. 

134.73  Benefits. 

134.74  Expenditures. 

134.75  Separate  classes. 

134.76  Funds  not  to  benefit  a  private  school. 

134.77  Administrative  control. 

134.78  Public  employees. 

134.79  Separate  compliance. 

Subpart  I— Section  406  Compliance 
Procedures 

134.80  Complaint  procedure. 

134.81  Waiver  of  section  406. 

134.82  By-pass. 

Subpart  J— Other  Compliance  Procedures 
Used  by  the  Office  of  Education 

134.90  Waivers  of  maintenance  of  effort. 

134.91  Maintenance  of  effort  waiver 
procedures. 

134.92  Effect  of  waiver  of  maintenance  of 
effort. 

Appendix  A — State  Plan 
Appendix  B — Amendments  to  State  Plan 
Appendix  C — Comments  and  Responses  to 
the  Notice  of  Proposed  Rulemaking 
Authority:  20  U.S.C.  3081  et  seq..  92  Stat. 
2229. 
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Subpart  A— General 

§  134.1  Educational  improvement, 
resources,  and  support 

These  regulations  apply  to  the 
following  programs  authorized  by  Title 
IV  of  the  Elementary  and  Secondary 
Education  Act: 

(a)  Instructional  Materials  and  School 
Library  Resources  (Part  B).  The  basic 
purpose  of  Part  B  is  to  assist  local 
educational  agencies  (LEAs)  in  the 
acquisition  of  necessary  books, 
educational  materials,  library  resources, 
and  instructional  equipment 

(b)  Improvement  in  Local  Educational 
Practice  (Part  C).  The  basic  purpose  of 
Part  C  is  to  strengthen  the  quality  of 
elementary  and  secondary  education 
through  support  of  locally  initiated 
projects  and  activities  designed  to 
improve  educational  practices. 

(c)  Guidance,  Counseling,  and  Testing 
(Part  D).  The  basic  purpose  of  Part  D  is 
to  strengthen  and  expand  guidance, 
counseling,  and  testing  programs  in 
elementary  and  secondary  schools. 

(Sec.  401  of  the  Act;  20  U.S.C.  3081) 

§134.2  Eligibility. 

Title  IV  is  a  State-administered 
program  to  benefit  public  and  private 
elementary  and  secondary  school 
children.  A  State  may  apply  for  funds 
under  Title  IV  by  submitting  to  the 
Commissioner  a  plan  describing  its 
programs  for  Parts  B,  C,  and  D. 

Following  approval  of  the  plan,  the 
Commissioner  awards  grants  for  these 
programs  to  the  State  educational 
agency  (SEA).  The  SEA  then  awards 
subgrants  to  an  LEA — or  groups  of 
LEAs — for  these  programs  on  the  basis 
of  written  project  applications  submitted 
to  the  SEA.  The  Department  of  the 
Interior  may  apply  for  title  IV  fimds  for 
children  and  teachers  in  elementary  and 
secondary  schools  it  operates  for  Indian 
children.  The  Department  of  Defense 
may  apply  for  Title  IV  funds  for  children 
and  teachers  in  schools  it  operates  for 
overseas  dependents. 

(Sections  403  and  404  of  the  Act;  20  U.S.C. 
3083  and  3084) 

§  134.3  Regulations  that  apply  to  title  IV. 

(a)  The  following  regulations  apply  to 
the  title  FV  program — 

(1)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
45  CFR  Part  100b  (State-administered 
Programs),  except  §  §  100b.650-100b.662 
(Participation  of  Students  Enrolled  in 
Private  Schools); 

(2)  EDGAR  45  CFR  Part  100c, 
(Dermitions); 

(3)  The  regulations  in  this  part. 
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(b)  If  an  SEA  administers  title  FV 
under  the  provision  of  Title  V,  Part  A  of 
the  Elementary  and  Secondary 
Education  Act  (ESEA),  the  regulations  in 
45  CFR  Part  120  also  apply. 

(Sec.  401  of  the  Act;  20  U.S.C.  3081) 

§  134.4  Definitions  as  used  In  this  part 

“Academic  subjects”  means,  but  is 
not  limited  to,  the  following  elementary 
and  secondary  school  subjects:  the  arts, 
civics,  economics,  English,  geography, 
history,  the  humanities,  industrial  arts, 
mathematics,  foreign  languages,  reading, 
and  science. 

(Sec.  421  of  the  Act;  20  U.S.C.  3101) 

“Act”  means  Title  IV  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1978  (Pub.  L. 
95-561)  and  Technical  Amendments 
Related  to  the  Education  Amendments 
of  1978  (Pub.  L  96-46). 

(Sec.  401  of  the  Act;  20  U.S.C.  3081) 

“Handicapped  children”  means  those 
children  who  are  mentally  retarded, 
hard  of  hearing,  deaf,  speech  impaired, 
visually  handicapped,  seriously 
emotionally  disturbed,  orthopedically 
impaired,  other  health  impaired,  deaf- 
blind,  multi-handicapped,  or  have 
specific  learning  disabilities,  and  who 
because  of  those  impairments  need 
special  education  and  related  services. 
The  specific  terms  used  in  this  definition 
are  defined  in  45  CFR  121a.5. 

(Sec.  432(c)  of  the  Act;  20  U.S.C.  3112(c)) 

“Instructional  equipment”  means 
equipment  that  is  appropriate  for  use  in 
providing  education  in  academic 
subjects  in  elementary  and  secondary 
schools  and  that  is  used  to  teach  or 
learn  an  academic  subject.  The 
eligibility  of  instructional  equipment  is 
determined  by  its  intended  use  and  its 
direct  relationship  to  instruction  in  an 
academic  subject.  Depending  upon  use, 
typical  examples  of  instructional 
equipment  include — 

(a)  Laboratory  or  other  special 
equipment  that  contributes  directly  to 
the  objectives  of  an  instructional 
program; 

(b)  Electronic  or  mechanical 
audiovisual  equipment,  such  as  audio 
and  computer  devices  and  TV  monitors; 

(c)  Equipment  for  the  storage  and 
protection  of  instructional  materials  and 
equipment;  and 

(d)  Equipment  for  the  maintenance 
and  repair  of  audiovisual  materials. 

The  term  does  not  include  general 
purpose  classroom  or  library  furniture, 
shelving,  stoves,  refrigerators,  bleacher 
seats,  equipment  for  staff  offices,  or 
other  equipment  not  directly  related  to 
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instruction  in  academic  subjects.  The 
term,  however,  does  include  musical 
instruments  and  physical  education 
equipment  if  used  for  instructional 
purposes  in  music  or  physical  education 
classes  in  the  school’s  regular 
instructional  program. 

(Sec.  421  of  the  Act;  20  U.S.C.  3101) 

“Instructional  materials”  means 
school  library  resources,  textbooks, 
realia,  raw  materials  for  the  preparation 
of  instructional  resources,  and  all 
printed  and  published  materials  that  are  ' 
suitable  for  providing  instruction  in 
elementary  and  secondary  schools. 
Instructional  materials  are,  with 
reasonable  care,  expected  to  last  more 
than  one  year.  The  term  does  not 
include  furniture,  supplies  consumed  in 
the  instructional  process  (e.g.,  paper, 
pencils,  chalk,  chemicals),  or 
instructional  equipment. 

(Sec.  421  of  the  Act;  20  U.S.C.  3101) 

“Insular  area”  means  Guam, 

American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

(Sec.  401  of  the  Act;  20  U.S.C.  3081) 

“Pail  B”  means  the  Instructional 
Materials  and  School  Library  Resources 
I*rogram. 

(Sec.  421  of  the  Act;  20  U.S.C.  3101) 

“Part  C”  means  the  Improvement  in 
Local  Educational  Practice  Program. 

(Sec.  431  of  the  Act;  20  U.S.C.  3111) 

“Part  D”  means  the  Guidance, 
Counseling,  and  Testing  Program. 

(Sec.  441  of  the  Act;  20  U.S.C.  3121) 

“Preceding  fiscal  year”  means  the 
twelve-mon^  fiscal  period  most 
commonly  used  in  the  State  for  official 
reporting  purposes  prior  to  the  beginning 
of  the  Federal  fiscal  year  for  which 
funds  are  available. 

(Sec.  404(a)(7)  of  the  Act;  20  U.S.C.  3084(a)(7)) 

“Private  school’*  means  a  nonprofit 
elementary  or  secondary  school  that  is 
operated  or  controlled  by  an  agency, 
organization,  or  institution  that  is  not 
under  Federal  or  public  supervision  or 
control. 

(Sec.  406(a)(1)  of  the  Act;  20  U.S.C.  3088(a)(1)) 

“Realia”  means  artifacts,  dioramas, 
games,  models,  and  educational  toys. 

(Sec.  401  of  the  Act;  20  U.S.C.  3081(a)(1)) 

“School  library  resources”  means 
printed  and  published  materials  that  are 
cataloged  or  organized  for  the 
instructional  use  of  elementary  and 
secondary  school  children  and  teachers. 
The  term  includes  books,  periodicals, 
documents,  pamphlets,  reproductions. 
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pictorial  or  graphic  works,  musical 
scores,  maps,  charts,  globes,  sound 
recordings,  processed  slides, 
transparencies,  films,  filmstrips,  video 
tapes,  or  any  other  printed  or 
audiovisual  materials  of  a  similar  nature 
available  now  or  in  the  future. 

(Sec.  421(1)  of  the  Act;  20  U.S.C.  3101(1)) 

"Second  preceding  fiscal  year”  means 
the  second  twelve-month  fiscal  period 
most  commonly  used  in  a  State  for 
official  reporting  purposes  prior  to  the 
Federal  fiscal  year  for  which  funds  are 
available. 

(Sec.  404(a)(7)  of  the  Act;  20  U.S.C.  3084(a)(7)) 

"Strengthening  State  Educational 
Agency  (SEA)  Management"  refers  to 
the  program  authorized  by  title  V,  part  B 
of  the  Act. 

(Sec.  521  of  title  V  of  the  Act;  20  U.S.C.  3161) 

"Testing"  means  the  use  of  tests  to 
measure  abilities,  educational 
achievements,  interests,  or  aptitudes 
pertaining  to  an  individual’s  educational 
or  career  development. 

(Sec.  441(a)  of  the  Act;  20  U.S.C.  3121(a)) 

"Textbook"  means  a  book,  reusable 
workbook,  or  manual,  whether  bound  or 
in  looseleaf  form,  intended  for  use  as  a 
principal  source  of  study  material  for  a 
given  class  or  group  of  students,  a  copy 
of  which  is  expected  to  be  available  for 
the  individual  use  of  each  student  in  the 
class  or  group. 

(Sec.  421(1)  of  the  Act;  20  U.S.C.  3101(1)) 

Subpart  B— How  a  State  Applies  for  a 
Grant 

§  134.10  Documents  the  State  must 
submit  to  get  a  grant. 

(a)  To  receive  a  grant  a  State  shall 
submit  to,  or  have  on  file  with,  the 
Commissioner — 

(1)  A  general  application  that  in  the 
opinion  of  the  Commissioner  satisfies 
the  single  State  application 
requirements  of  title  V  of  ESEA  (sec. 

501)  and  45  CFR  part  120,  or  of  section 
435  of  the  General  Education  Provisions 
Act  (GEPA),  whichever  applies;  and 

(2)  A  State  plan  that  describes  the 
purposes  for  which  the  funds  applied  for 
will  be  spent.  The  State  plan  must  be 
detailed  enough  to  allow  the 
Commissioner  to  determine  whether  it 
satisfies  the  requirements  of  the  Act  and 
these  regulations.  The  State  shall 
include  in  its  plan  the  specific 
assurances  and  items  of  information 
listed  in  the  appendix  to  this  part. 

(b)  To  receive  a  grant,  the  Department 
of  the  Interior  or  Department  of  Defense 
shall  submit  to  the  Commissioner  a 
program  plan  that  describes  the 


purposes  for  which  the  funds  will  be 
used.  The  program  plan — 

(1)  Need  not  be  submitted  more  often 
than  once  every  three  years;  and 

(2)  Must  contain  the  assurances  and 
information  required  by  the 
Commissioner. 

(Secs.  403(c)  and  404(a)  of  the  Act;  20  U.S.C. 
3083(c)  and  3084(a)) 

§  134.1 1  Condftiorts  the  State  must  meet 
before  submitting  a  pian— State  Advisory 
councii. 

A  State  that  desires  to  receive  title  IV 
funds  shall  establish  a  State  advisory 
council  (SAC). 

(a)  The  SAC  shall  be  broadly 
representative  of  the  cultural  and 
educational  resources  of  the  State, 
including — 

(1)  Teachers,  principals, 
superintendents,  and  other  professional 
employees  of  LEAs  and  private  schools; 

(2)  Teachers  from  institutions  of 
higher  education; 

(3)  School  librarians,  personnel 
involved  in  operating  media  programs  in 
local  schools,  and  guidance  counselors; 

(4)  Individuals  from  fields  of 
professional  competence  in  dealing  with 
children  needing  special  education 
because  of  physical  or  mental 
handicaps,  specific  learning  disabilities, 
severe  educational  disadvantages,  and 
limited  English  proficiency  or  because 
they  are  gifted  or  talented,  and  of 
professional  competence  in  guidance 
and  counseling;  and 

(5)  Parents,  students,  and  other 
interested  members  of  the  public. 

(b)  A  single  member  of  the  council 
may  represent  more  than  one  of  these 
resources. 

(c)  The  State's  annual  certification  of 
council  membership  must  provide  the 
name  of  each  member  of  the  council, 
including  its  chairperson,  as  well  as  the 
specific  resource  or  resources  each 
member  represents.  In  addition,  the 
State  shall  retain,  and  furnish  to  the 
Conunissioner  upon  request,  a 
description  of  the  qualifications  of  each 
council  member. 

(d)  The  Commissioner  notifies  the 
S^  in  writing  when  the  certification 
has  been  accepted. 

(Sec.  404(b)  of  the  Act;  20  U.S.C.  3084(b)) 

§  134.12  Conditions  the  State  must  meet 
before  submitting  a  plan— maintenance  of 
effort 

(a)  General  requirements.  (1)  To 
receive  Part  B  funds.  Part  C  funds  to 
conduct  the  Strengthening  SEA 
Management  program,  or  Part  D  funds,  a 
State  shall  have  expended  during  the 
preceding  fiscal  year  for  the  purposes  of 
each  of  these  programs  an  amount  of 
non-Federal  funds  that  at  least  equals 


the  amount  of  non-Federal  funds  it 
expended  for  the  purposes  of  each  of 
these  programs  during  the  second 
preceding  fiscal  year. 

(2)  The  comparison  of  expenditiu^s 
for  the  two  years  may  be  made  on  the 
basis  of— 

(i)  Either  the  aggregate  non-Federal 
expenditures  for  each  of  these  programs 
made  by  the  State,  its  LEAs,  and  the 
private  schools  in  the  State;  or  . 

(ii)  The  aggregate  per  student 
expenditures  of  the  State,  its  LEAs,  and 
private  schools. 

(b)  Aggregate  expenditures.  The  State 
may  measure  aggregate  non-Federal 
expenditures  for  programs  described  in 
Part  B,  Part  D,  or  in  Title  V,  Part  B, 
respectively,  by  either  of  the  following 
methods: 

(1)  Totalling  the  expenditures  made 
by  the  State,  all  its  Ll^s,  and  the 
private  schools  in  the  State  that  enroll 
students  who  will  participate  during  the 
fiscal  year  for  which  funds  are  available 
or 

(2)  Totalling  the  expenditiu^s  made 
by  the  State,  its  LEAs  that  will 
participate  in  the  fiscal  year  for  which 
funds  are  available,  and  the  private 
schools  in  the  State  that  enroll  students 
who  will  particpate  in  the  fiscal  year  for 
which  funds  are  available. 

(c)  Aggregate  per  student 
expenditures.  The  State  may  measure 
aggregate  per  student  non-Federal 
expendibares  for  programs  described  in 
Part  B,  Part  D,  or  in  Title  V,  Part  B, 
respectively,  by  either  of  the  following 
methods: 

(1)  Dividing  the  aggregate 
expenditures  computed  under  paragraph 
(b)(1)  of  this  section  by  the  total  number 
of  students  in  average  daily  attendance 
(ADA) — or  any  other  basis  commonly 
and  consistently  used  in  a  State  fi'om 
year  to  year — in  all  the  public  schools  in 
the  State  and  in  private  schools  that 
enroll  students  who  will  particpate  in 
the  fiscal  year  for  which  funds  are 
available;  or 

(2)  Dividing  the  aggregate 
expenditures  computed  under  paragraph 
(b)(2)  of  this  section  by  the  total  number 
of  students  in  ADA— or  on  any  other 
basis  commonly  and  consistently  used 
in  the  State  fi-om  year  to  year — in  public 
schools  in  LEAs  that  will  participate  in 
the  fiscal  year  for  which  fimds  are 
available  and  in  private  schools  that 
enroll  students  who  will  participate  in 
the  fiscal  year  for  which  funds  are 
available. 

(d)  Averaging  expenditures.  (1)  If  non- 
Federal  expenditures  for  programs 
described  in  Part  B,  Part  D,  or  in  Title  V, 
Part  B,  depend  upon  a  State  or  local 
appropriation  that  is  not  an  annual 
appropriation,  the  State  may  average  its 
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non-Federal  expenditures  for  those 
programs  over  the  number  of  fiscal 
years  for  which  the  appropriation  was 
made. 

(2)  A  State  that  chooses  to  average  its 
expenditures  in  this  way  shall  continue 
to  use  this  method  for  computing 
maintenance  of  effort  for  each  fiscal 
year  for  which  the  State  or  local 
appropriation  was  made. 

(3]  A  State  that  does  not  average  its 
expenditures  shall  attribute  all 
expenditures  to  the  fiscal  year  in  which 
they  were  incurred. 

(e)  State’s  authority  to  exclude  LEAs 
or  children  enrolled  in  private  schools. 

A  State,  by  rule,  may  exclude  fi'om 
participation  in  Parts  B  or  D — 

(1)  An  LEA  that  has  failed  to  maintain 
its  non-Federal  expendihures,  if  the 
Commissioner  declines  to  waive  the 
State’s  requirement  to  maintain  its 
expenditures,  and  if  that  LEA’s  failure  to 
maintain  its  expenditures  would  prevent 
the  State  fi'om  complying  with 
paragraph  (a)  of  this  section; 

(2)  Students  enrolled  in  a  private 
school  that  has  failed  to  maintain  its 
expenditures,  if  the  Commissioner 
declines  to  waive  the  State’s 
requirement  to  maintain  its 
expenditures,  and  if  that  private  school’s 
failure  to  maintain  its  expenditures 
would  prevent  the  State  fiom  complying 
with  paragraph  (a)  of  this  section;  or 

(3)  An  LEA,  or  students  enrolled  in  a 
private  school,  that  fails  to  submit  data 
that  the  State  requires  to  determine 
compliance  with  this  section. 

(f)  Collecting  and  maintaining  data. 
The  SEA  shall  collect  and  maintain 
data — including  data  from  private 
schools — that  verify  the  State’s 
compliance  with  this  section  or 

§  §  134.90-134.92  of  these  regulations. 

The  State  shall  make  these  data 
available  to  the  Commissioner  upon 
request. 

(g)  Separate  compliance.  The 
Commissioner  determines  whether  a 
State  is  complying  with  the  maintenance 
of  effort  requirement  separately  for  the 
programs  authorized  by  Part  B,  Part  D, 
and  Title  V,  Part  B  of  the  Act. 

(Sec.  404(a)(7)  of  the  Act  and  Sec.  431(A)  of 
GEPA;  20  U.S.C.  3084(a)(7)  and  1232-1) 

Subpart  C— How  a  Grant  Is  Made  to  a 
State 

§  134.20  Determination  of  the  total 
amount  available  for  a  State  grant 

The  Commissioner  determines  for 
each  fiscal  year  the  total  amount  of 
Parts  B,  C,  and  D  funds  for  which  a 
State,  an  insular  area,  the  Department  of 
Defense  and  the  Department  of  the 
Interior  may  apply. 


(a)  In  determining  the  amoimts  for 
which  a  State— other  than  an  insular 
area — may  apply,  the  Commissioner 
allots  to  each  State  an  amount  which 
bears  the  same  ratio  to  the  amounts 
appropriated,  respectively,  for  Parts  B, 
C,  and  D  as  the  number  of  children  aged 
five  to  seventeen,  inclusive,  in  the  State 
bears  to  the  number  of  those  children  in 
all  the  States. 

(b)  In  determining  the  amount  for 
which  an  insular  area  may  apply,  the 
Commissioner  considers  ^e  number  of 
children  enrolled  in  the  elementary  and 
secondary  schools  in  that  insular  area. 

(c)  In  determining  the  amoimt  for 
which  the  Department  of  Defense  and 
the  Department  of  the  Interior  may  each 
apply,  the  Commissioner  considers  the 
number  of  children  enrolled  in 
elementary  and  secondary  schools 
operated  by  that  department 

(Sec.  403  of  the  Act  20  U.S.C.  3083) 

§  134.21  Reallocation  of  excess  funds. 

The  Commissioner  may.  for  any  fiscal 
year,  determine  that  the  amount  of  Parts 
B,  C,  or  D  funds  made  available  to  a 
State — other  than  an  insular  area — 
exceeds  the  amoimt  of  funds  that  the 
State  requires  to  carry  out  projects 
under  that  part  for  that  fiscal  year.  The 
Commissioner  may  then  reallocate  these 
excess  funds. 

(Sec.  403(b)  of  the  Act;  20  U.S.C.  3083(b)) 

Subpart  D— How  To  Apply  to  the  State 
for  a  Subgrant 

§  134.30  Documents  the  applicant  must 
submit  to  get  a  subgrant 

(a)  To  receive  a  subgrant  of  Part  B,  C, 
or  D  funds,  an  LEA  shall  submit  to,  or 
have  on  file  with,  the  SEA — 

(1)  A  general  application  that  satisfies 
the  single  LEA  application  requirements 
of  title  V  of  ESEA  (sec.  502)  and  45  CFR 
Part  120  or  of  GEPA  (sec.  436], 
whichever  applies;  and 

(2)  A  project  application,  in  the  form 
required  by  the  S^,  that  describes  the 
purposes  for  which  the  funds  will  be 
spent.  The  LEA  shall  include  in  its 
project  application  sufficient  detail  to 
enable  the  SEA  to  determine  whether 
the  application  satisfies  the 
requirements  of  the  Act  and  these 
regulations. 

(b)  To  receive  a  subgrant  of  Part  B  or 
D  funds,  an  LEA  need  not  submit  a 
project  application  more  often  than  once 
every  three  years.  However,  an  SEA 
may  require  an  LEA  to  supplement 
annually  its  project  application  for  Part 
B  or  D  funds  with  the  information  it 
needs  to  determine  whether  the  LEA  is 
complying  with  the  requirements  of  the 
Act,  including: 


(1)  Enrollment  and  expenditure  data 
needed  by  the  SEA  to  determine  if  the 
State  is  maintaining  its  fiscal  effort, 

(2)  Information  needed  by  the  SEA  to 
determine  whether  the  LEA  is  complying 
with  the  requirements  dealing  with  the 
participation  of  private  school  children; 
and 

(3)  Information  pertaining  to  any 
material  changes  in  project  objectives  or 
use  of  funds. 

(c) (1)  An  SEA  may  approve  an  LEA 
application  for  a  multi-year  part  C 
project — subject  to  the  availability  of 
funds — in  accordance  with  $  134.41 
[Multi-year  part  C  projects). 

(2)  Each  year  after  die  first  year  of  the 
project,  the  LEA  shall  supplement  its 
project  application  with  the  information 
the  SEA  requires  to  determine  whether 
the  LEA  is  making  satisfactory  progress 
toward  meeting  the  objective  of  its 
project,  and  is  complying  with  the 
requirements  of  the  Act  and  these 
regulations. 

(d)  The  Department  of  Defense,  the 
Department  of  the  Interior,  or  an  insular 
area  may  designate  administrative  units 
to  submit  project  applications  that  are 
consistent  with  the  requirements  of  this 
section. 

(Sec.  403(c),  404(a),  and  432(a)  of  the  Act;  20 
U.S.C.  3083(c].  3084(a),  and  3112(a)) 

§  134.31  Provisions  required  in  the 
documents. 

(a) (1)  In  each  project  application  it 
submits  to  the  SEA,  an  LEA  shall  clearly 
demonstrate  that  it  has  complied  with 

§  134.71  [Consultation  with 
representatives  of  private  school 
students). 

(2)  In  each  project  application  it 
submits  to  the  Department  of  Defense, 
the  Department  of  the  Interior,  or  insular 
area,  an  administrative  unit  shall  clearly 
demonstrate  that  it  has  complied  with 
§  134.71. 

(b)  Each  project  application  submitted 
by  an  LEA  to  an  SEA — or  by  an 
administrative  unit  to  an  insular  area  or 
department — must  include — 

(1)  The  number  of  public  and  private 
school  children  enrolled  in  the  schools 
located  within  its  boundaries; 

(2)  The  number  of  public  and  private 
school  children  to  be  served  by  the 
project; 

(3)  A  description  of  how  the  public 
and  private  school  children  selected  to 
participate  were  chosen; 

(4)  A  description  of  when  and  where 
public  and  private  school  children  will 
be  served  by  the  project; 

(5)  An  explanation  of  any  differences 
noted  in  paragraph  (4)  of  this  section; 

(6)  An  explanation  of  any  adjustments 
made  in  per  student  expenditures  under 
S  134.74  [Expenditures)',  and 
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(7)  If  required  by  the  SEA,  the  names, 
and  addresses  of  all  private  schools 
within  its  boundaries. 

(c)  An  SEA  may  require  an  LEA— or 
an  insular  area  or  department  may 
require  an  administrative  unit — to 
provide  the  information  required  by 
paragraphs  (a]  and  (b)  of  this  section  for 
each  fiscal  year  during  which  the  LEA  or 
administrative  unit  participates  in  Parts 
B,  C,  or  D  of  the  Act. 

(Secs.  406(a),  406(b).  and  432(d)  of  the  Act;  20 
U.S.C.  3086(a),  3086(b).  and  3112(d]) 

Subpart  E— How  a  Subgrant  is  Made  to 
an  Applicant 

§  134.40  Determination  of  the  amount  of 
the  subgrant 

(a)(1)  An  SEA  shall  make  a  subgrant 
to  an  LEA  of  Part  B  funds  based  on 
enrollments  in  public  and  private 
schools  within  the  school  districts  of 
those  agencies,  adjusted  to  provide 
higher  per  pupil  allocations  to — 

(1)  L^s  whose  tax  effort  for 
education  is  substantially  greater  than 
the  State  average  tax  effort  for 
education,  but  whose  per  pupil 
expenditure  (excluding  payments  made 
under  Title  I  of  this  Act)  is  no  greater 
than  the  average  per  pupil  expenditure 
in  the  State;  and 

(ii)  LEAs  which  have  the  greatest 
numbers  or  percentages  of  children 
whose  education  imposes  a  higher  than 
average  cost  per  child,  such  as  children 
from  low-income  families,  children 
living  in  sparsely  populated  areas,  and 
children  from  families  in  which  English 
is  not  the  dominant  language. 

(2)  For  the  purpose  of  computing  the 
amount  of  a  subgrant  to  an  IJEA  selected 
by  the  SEA  because  of  high  tax  effort  or 
because  of  a  large  number  or  percentage 
of  high  cost  children,  a  higher  per  pupil 
allocation  means  an  additional  per  pupil 
amount  that  is  at  least  equal  to  the  per 
pupil  amount  the  SEA  awards  to  each 
LEA  based  on  enrollment. 

(3)  An  SEA  may  decline  to  award 
higher  per  pupil  allocations  to  LEAs 
because  of  high  tax  effort  only  if  it 
provides  enough  information  in  its  State 
plan  to  allow  the  Commissioner  to 
determine  that — 

(i)  No  LEA  in  the  State  is  making  a 
substantially  greater  than  average  local 
tax  effort;  or 

(ii)  If  any  LEA  in  the  State  is  making  a 
substantially  greater  than  average  local 
tax  effort,  its  per  pupil  expenditures 
exceed  the  State  average  per  pupil 
expenditure. 

Example.  Assume  that  a  State 
received  $2,112,500  in  Part  B  funds  and 
that  the  maximum  administrative 
allowance  for  Title  IV  is  $225,000.  The 
State  chooses  to  use  $112,500  to 


administer  the  Part  B  program.  This 
amount  ($112,500)  is  subtracted  fi'om  the 
Part  B  allocation  ($2,112,500)  leaving 
$2,000,000  for  LEA  program  funds.  The 
State  has  a  total  enrollment  of  500,000 
public  and  private  school  children,  and 
has  identified  as  “high  cost"  children, 
those  in  (1)  rural  LEAs,  and  (2)  bilingual 
children  in  LEAs  whose  enrollment  is 
more  than  10  percent  bilingual.  Allotting 
50  percent  of  the  $2,000,000  total 
($1,000,000)  on  the  basis  of  enrollment 
(500,000  children)  will  generate  $2.00  to 
be  allotted  for  benefits  for  each  child  in 
the  State.  The  remaining  $1,000,000 
might  be  divided  by  allotting  20  percent 
of  the  total  grant  ($400,000)  to  200,000 
children  in  LEAs  that  are  eligible  under 
the  high  tax  effort  factor,  or  an 
additional  $2.00  per  child  (as  much  as  is 
received  under  the  enrollment  factor). 
From  the  remaining  30  percent  of  the 
grant,  the  State  might  allocate  $400,000 
to  200,000  children  enrolled  in  rural 
LEAs  (that  is,  an  additional  $2.00  per 
child)  and  $200,000  to  LEAs  with  100,000 
bilingual  children  (again,  $2.00 
additional  per  child).  Note  that  this 
formula  provides  for  the  cumulation  of 
higher  per  pupil  allocations.  For 
example,  a  child  enrolled  in  an  LEA 
selected  under  the  high  tax  effort  factor 
as  well  as  one  high  cost  factor  would 
generate  $6.00  per  child. 

Example  of  Foimula  Meeting  Proposed  Minimum 
Requirement 


Total  Part  B  AHotment— $2,1 12,500;  State  Administration— 
$112,500 


Enroll¬ 

ment 

High 

tax 

effort 

High  cost 

Rural  Bilingual 

Percent  program  funds  50 

20 

20 

10 

Program  funds  ($) 

1.000.000 

400,000 

400.000 

200,000 

Number  of  children 

500.000 

200,000 

200,000 

100,000 

Amount  per  child  ($) 

2.00 

2.00 

2.00 

2.00 

Number  of  LEA’S 

170 

65 

120 

60 

(b)  An  SEA  shall  make  a  subgrant  of 
Part  C  funds  to  an  LEA  on  an  equitable, 
competitive  basis. 

(c)  An  SEA  shall  make  a  subgrant  of 
Part  D  funds  to  an  LEA  in  accordance 
with  the  distribution  procedures 
described  in  the  State  plan.  These  funds 
may  be  allocated  on  the  basis  of  a 
formula,  such  as  student  enrollment,  or 
an  equitable  competition. 

(Secs.  404(a)(5),  422(a),  and  441(a)  of  the  Act; 
20  U.S.C.  3084(a)(5),  3102(a),  and  3121(a)) 

§  1 34.4 1  Multi-year  Part  C  projects. 

(a)  Subject  to  the  availability  of  funds, 
an  SEA  may  make  a  commitment  to  an 
LEA  to  fund  a  particular  project  with 
Part  C  funds  for  more  than  one  fiscal 
year,  but  for  not  more  than  five  fiscal 
years,  excluding  the  period  during  which 
the  LEA  received  a  planning  grant  for 


the  project.  A  subgrant  to  plan  a  project 
may  be  for  no  more  than  one  fiscal  year. 

(b)  Before  the  SEA  makes  a 
commitment  to  multi-year  funding,  ii 
shall  determine  that  the  LEA  intends  to 
adopt  the  project  activities,  if  successful, 
as  part  of  its  regular  educational 
program  when  Part  C  funds  are  no 
longer  provided.  For  the  purpose  of  this 
requirement,  no  activity  that  is 
supported  by  funds  for  which  the  LEA 
must  compete  against  other  LEAs  or 
similar  applicants  may  be  considered 
part  of  its  regular  educational  program. 

(c)  If  an  SEA  makes  a  subgrant  to  an 
L^  for  a  particular  project  that  has 
been  supported  by  Part  C  funds  during 
three  preceding  years,  the  SEA  shall,  in 
comparison  to  the  amount  of  the 
subgrant  for  the  third  fiscal  year,  reduce 
the  amount  of  the  subgrant 
substantially.  Similarly,  if  an  SEA 
makes  a  subgrant  of  Part  C  funds  to  an 
LEA  for  a  particular  project  for  a  fifth 
fiscal  year,  the  SEA  shall,  in  comparison 
to  the  amoimt  of  the  subgrant  for  the 
fourth  fiscal  year,  reduce  the  amount  of 
the  subgrant  substantially. 

(d)  An  LEA  shall  include  the  following 
information  in  its  application  for  part  C 
fimds  for  the  fourth  or  fifth  year  of  a 
particular  project: 

(1)  How  the  LEA  will  compensate  for 
the  reduction  of  Part  C  funds  in  the 
fourth  and  fifth  year  of  the  project 
without  reducing  the  project’s  scope  and 
quality. 

(2)  How  the  LEA  will  incorporate  the 
activities  of  the  project  into  its  regular 
educational  program  after  Part  C  funds 
are  no  longer  provided. 

(3)  How  the  LEA  will  continue  to 
provide  with  Federal  funds  equitable 
benefits  to  private  school  children  who 
participate  in  the  project. 

(e)  For  the  purpose  of  applying  the 
requirements  of  this  section  to  multi¬ 
year  Part  C  projects  already  in  operation 
for  three  years  prior  to  the  effective  date 
of  these  regulations,  the  SEA  may 
consider  the  subgrant  it  makes  to  an 
LEA  for  school  year  1979-80  to  continue 
this  type  of  multi-year  Part  C  project  as 
though  it  were  for  the  third  year  of  that 
project. 

(Secs.  406(a)  and  432(a)  of  the  Act;  20  U.S.C. 
3086(a)  and  3112(a)) 

§  134.42  Reallocation. 

(a)  An  SEA  may,  from  time  to  time, 
reallocate  Part  B  funds  fi'om  an  LEA  that 
has  chosen  not  to  participate  or  does  not 
choose  to  expend  the  full  amount  made 
available  to  it.  A  reallocation  of  funds 
must  be  consistent  with  the 
requirements  for  the  participation  of 
private  school  children  and  with  the 
procedure  described  in  the  State  plan 
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for  determining  the  amount  of  subgrants 
for  Part  B. 

(b)  If  an  SEA  makes  subgrants  of  Part 
D  funds  available  to  LEAs  on  the  basis 
of  a  formula,  such  as  student  enrollment, 
it  may  similarly  reallocate  excess  Part  D 
funds. 

(Secs.  422(a)  and  441(a]  of  the  Act;  20  U.S.C. 
3102(a)  and  3121(a)) 

Subpart  F>-Condltions  That  Must  Be 
Met  by  the  State  and  Its  Subgrantees 

§  134.50  Use  of  funds— SE As. 

(a)  In  a  Hscal  year  in  which  the 
provisions  of  Title  V  of  ESEA  dealing 
with  the  conditions  for  appropriations  of 
State  administrative  funds  are  not  met — 

(l)(i]  A  State — other  than  an  insular 
area — ^may  use  to  administer  its  State 
plan  the  larger  of  the  following 
amounts — 

(A)  Five  (5)  percent  of  the  Title  IV 
funds  received  for  that  fiscal  year, 
excluding  any  funds  used  for  the 
purpose  of  the  State’s  strengthening 
program,  or 

(B)  $225,000. 

(ii)  The  State  shall  then  make 
available  to  LEAs — for  purposes 
described  in  paragraph  (a)(1)  of  this 
section  (iii) — the  remaining  amount  of  its 
total  Title  IV  allotment,  after  any 
reallocation  by  the  Commissioner. 
However,  the  SEA  shall  exclude  from 
the  amount  made  available  to  LEAs  any 
amount  of  Part  C  funds  to  be  expended 
for  the  strengthening  SFA  Management 
program  or  of  Part  D  funds  for  State 
leadership  in  guidance,  counseling,  and 
testing. 

(iii)  An  LEA  shall  use  the  amount 
made  available  under  paragraph 

(a](l)(B](ii)  of  this  section  only  to 
acquire  instructional  materials  and 
equipment  under  Part  B;  improve  local 
educational  practices  under  Part  C;  and 
conduct  guidance,  counseling,  and 
testing  programs  under  Part  D. 

(b)  In  a  fiscal  year  in  which  the 
provisions  of  Title  V  of  ESEA  dealing 
with  the  conditions  for  appropriations  of 
State  administrative  funds  are  met,  all 
the  above  requirements  apply  except 
those  pertaining  to  State  administrative 
funds. 

(Secs.  403(a),  403(c),  404(a)(8),  and  441(b)  of 
the  Act;  20  U.S.C.  3083(a),  3083(c),  3084(a)(8), 
and  3121(b)) 

§  134.51  Use  of  funds— insular  Areas. 

(a)  In  any  Hscal  year  an  insular  area 
may  use  no  more  than  $75,000  to 
administer  its  State  plan. 

(b)  The  insular  area  shall  then  use  for 
the  purposes  described  in  paragraph  (c) 
of  this  section,  the  remaining  amount  of 
its  total  Title  IV  allotment.  However,  the 
insular  area  shall  exclude  from  the 


amount  available  for  paragraph  (c)  of 
this  section  any  amount  to  be  expended 
for  the  Strengthening  SEA  Management 
program  or  for  State  leadership  in 
guidance,  counseling,  and  testing. 

(c)  The  insular  area  shall  use  the 
amount  made  available  under  paragraph 

(b)  of  this  section  only  to  acquire 
instructional  materials  and  equipment 
under  Part  B;  improve  local  educational 
practices  under  Part  C;  and  conduct 
guidance,  counseling,  and  testing 
programs  imder  Part  D. 

(d)  Each  insular  area  shall  use  a 
substantial  amount  of  its  Part  B  grant 
and  its  Part  D  grant,  if  distributed  on  a 
formula  basis,  to  benefit  children  who 
have  the  greatest  educational  need. 

(Secs.  403(a),  403(c),  404(a)(8),  and  441(b)  of 
the  Act;  20  U.S.C.  3083(a),  3083(c),  3084(a)(8), 
and  3121(b)) 

§  134.52  Use  Of  Funds— Departments  of 
Defense  and  the  Interior. 

(a)  In  any  fiscal  year  the  Department 
of  the  Interior  may  use  no  more  than 
$75,000  to  administer  its  program  plan, 

(b)  The  department  shall  then  use  the 
remaining  amount  of  its  total  Title  IV 
allotment  only  to  acquire  instructional 
materials  and  equipment  under  Part  B; 
improve  local  educational  practices 
under  Part  C;  and  conduct  guidance, 
counseling,  and  testing  programs  under 
Part  D. 

(c)  The  Department  of  Defense  and 
the  Department  of  the  Interior  shall  use 
a  substantial  amount  of  its  Part  B  grant 
and  its  Part  D  grant,  if  distributed  on  a 
formula  basis,  to  benefit  children  who 
have  the  greatest  educational  need. 

(Sec.  403(c)  of  the  Act;  20  U.S.C.  3083(c)) 

§  134.53  Use  of  Part  C  funds— SE  As, 

Insular  Areas,  and  Departments  of  Defense 
and  the  Interior. 

(a)  In  a  fiscal  year  in  which  the 
provisions  of  Title  V  of  ESEA  dealing 
with  the  conditions  for  appropriations 
for  the  Strengthening  SEA  Management 
program  are  not  met,  a  State — including 
an  insular  area — may  use  the  larger  of 
the  following  amounts — 

(1)  Fifteen  (15)  percent  of  the  Part  C 
funds  received  for  that  fiscal  year;  or 

(2)  The  amount  it  received  for 
Strengthening  State  and  Local 
Educational  Agencies  for  fiscal  year 
1973  to  conduct  the  Strengthening  SEA 
Management  program  as  described  in 
the  approved  State  plan. 

(b)  In  any  fiscal  year  the  Department 
of  Defense  and  the  Department  of  the 
Interior  may  not  use  Title  IV  funds  for 
the  Strengthening  SEA  Management 
program. 

(c)  In  awarding  subgrants  of  Part  C 
funds,  an  SEA  shall  comply  with — 


(1)  Section  431(b)(2)  of  the  Act  which 
requires  that  in  any  fiscal  year  in  which 
the  State  receives  more  Part  C  funds 
than  it  received  in  fiscal  year  1979,  at 
least  50  percent  of  the  additional 
amount  must  be  used  for  innovatives 
and  improved  compensatory  education 
projects; 

(2)  Section  432(b)(1)  and  (2)  of  the  Act 
which  require  that — 

(i)  In  fiscal  year  1980  any  State  that 
receives  mor  Part  C  funds  than  it 
received  in  fiscal  year  1979  must 
allocate  at  least  5  percent  of  the 
additional  amount  for  projects  to 
improve  school  management; 

(ii)  In  fiscal  year  1981  and  each 
succeeding  fiscal  year  any  State  that 
receives  more  Part  C  funds  than  it 
received  in  fiscal  year  1979  must 
allocate  at  least  10  percent  of  the 
additional  amount  for  projects  to 
improve  school  management; 

(iii)  The  SEA  may  not  approve  a 
project  to  improve  school  management 
unless  the  LEA  has  developed  its  project 
application  in  consultation  with  a 
committee  composed  of  administrators, 
teachers,  other  staff  at  the  school,  and 
parents  whose  children  attend  the 
school,  and  that  committee  has 
approved  that  project  application. 

(3)  Section  432(c)  of  the  Act  which 
requires  the  State  to  expend  no  less  than 
15  percent  of  its  Part  C  grant — excluding 
funds  available  for  the  Strengthening 
SEA  Management  program — for  special 
projects  for  handicapped  children.  The 
special  projects  for  handicapped 
children  must  be  designed  to  meet  the 
special  educational  needs  of  those 
children. 

(d)  In  judging  a  competition  among 
LEAs  for  Part  C  funds,  an  SEA  may  take 
into  consideration  which  of  the  program 
purposes  or  activities  an  LEA  seeks  to 
support. 

(Secs.  403(c),  404(a)(9).  431,  432(b),  and  432(c) 
of  the  Act;  20  U.S.C.  3083(c).  3084(a)(9).  3111, 
3112(b),  and  3112(c)) 

§  134.54  Use  of  Part  C  funds— 
supplementing  Part  C  subgrants. 

(a)  An  SEA  may  reserve  a  small 
amount  of  Part  C  funds  for  the  purpose 
of  supplementing  its  subgrants  for  Part  C 
projects. 

(b)  Alternatively,  if — after  awarding 
all  of  its  Part  C  funds  for  a  fiscal  year  for 
Part  C  subgrants — the  SEA  determines 
that  not  all  of  those  funds  will  be 
obligated  by  one  or  more  LEAs  during 
that  grant  period,  the  SEA  may  recover 
those  funds  and  use  them  to  supplement 
other  Part  C  projects. 

(c)  An  SEA  that  intends  to  supplement 
Part  C  projects  in  any  way  shall  include 
in  its  State  plan  a  description  of  the 
process  and  the  competitive  criteria  it 
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will  use  in  considering  an  LEA’s  request 
for  supplemental  funding. 

(d)  If  an  SEA  reserves  funds  for 
supplementation,  it  shall  include  the 
amount  in  its  State  plan. 

(e)  An  SEA  may  not  award 
supplementary  Part  C  funds  to  enable  an 

to  conduct  activities  beyond  the 
scope  of  that  LEA's  approved 
application. 

(Sec.  404(a](5}  of  the  Act;  20  U.S.C.  3084(a)(5)) 

§  134.55  Use  of  Part  D  funds— SEA, 

Insular  Areas,  and  Departments  of  Defense 
and  the  Interior. 

(a)  An  SEA  may  use  no  more  that  7% 
percent  of  its  Part  D  grant  for  any  Hscal 
year  for  State  leadership  and 
supervisory  activities. 

(b)  The  Departments  of  Defense  and 
the  Interior  may  not  use  Part  D  funds  for 
State  leadership  and  supervisory 
activities. 

(c)  If  Part  D  funds  are  distributed  on  a 
competitive  basis,  the  criteria  for 
selection  must  be  based  on  the  quality 
of  proposed  projects  and  not  the 
purposes  for  which  the  funds  will  be 
used. 

(Secs.  441  and  442  of  the  Act;  20  U.S.C.  3121 
and  3122) 

§  134.56  Use  of  Part  B  funds— LE As. 

(a)  Subject  to  the  requirements 
dealing  with  the  participation  of  private 
school  children,  and  LEA  that  receives  a 
subgrant  of  Part  B  funds  shall  have 
complete  discretion  in  selecting  which  of 
the  program  purposes  it  wishes  to 
support  with  those  funds. 

(b)  Subject  to  the  requirements 
dealing  with  the  participation  of  private 
school  children,  an  LEA  may,  when 
acquiring  instructional  materials  and 
equipment  with  Part  B  funds, 
concentrate  upon  meeting  the 
educational  needs  of  children  in  one  or 
more  of  the  schools  within  its 
boundaries. 

(c)  When  selecting  instructional 
materials  and  equipment,  an  LEA  that 
receives  higher  per  pupil  allocations  of 
Part  B  funds  due  to  the  presence  of  a 
large  number  or  percentage  of  children 
whose  education  imposes  a  higher  than 
average  per  pupil  cost  shall  consider  the 
special  educational  needs  of  those 
children. 

(d)  The  LEA  shall  make  available  to 
all  children  attending  a  school,  all  the 
instructional  materials  and  equipment 
acquired  with  Part  B  funds  and  placed  in 
that  school. 

(Secs.  421  and  422  of  the  Act;  20  U.S.C.  3101 
and  3102) 

§  134.57  Use  of  Part  C  funds- LEAs. 

(a)  An  LEA  that  receives  a  subgrant  of 
Part  C  funds  shall  use  those  funds 


primarily  for  activities  that  will  improve 
its  own  educational  practices.  This 
means  that  an  LEA  that  receives  a 
subgrant  of  Part  C  funds — 

(1)  May  not  transmit  those  funds  to 
another  LEA  to  pay  the  costs  of  the 
other  LEA’s  project  unless  the  LEA  that 
receives  the  subgrant  is  acting  as  the 
agent  for  a  consortium  (of  which  it  is  a 
member)  whose  joint  project  application 
for  Part  C  funds  has  been  approved  by 
the  SEA; 

(2)  May  not  use  those  funds  to 
disseminate  training  materials  or  project 
information  to  the  representatives  of 
children  enrolled  in  schools  outside  the 
LEA,  except  in  response  to  a  speciHc 
request; 

(3)  Shall  give  priority  to  requests  for 
training  received  from  the 
representatives  of  children  enrolled  in 
schools  within  its  own  boundaries; 

(4)  May  not  use  those  funds  to  provide 
training  to  the  representatives  of  school 
children  enrolled  in  a  school  located  in 
another  State. 

(b)  In  connection  with  the  educational 
practices  it  has  either  developed  or 
adopted  with  Part  C  funds,  an  LEA  may, 
in  response  to  a  speciHc  request,  use 
Part  C  funds  within  the  State  to — 

(1)  Disseminate  training  materials  and 
project  information — including 
evaluation  results — to  representatives  of 
children  enrolled  in  public  and  private 
schools  outside  its  boundaries; 

(2)  Provide  technical  assistance  and 
training  to  the  representatives  of 
children  enrolled  in  public  and  private 
schools  outside  its  boundaries;  and 

(3)  Attend  meetings  to  describe  its 
project  to  representatives  of  children 
enrolled  in  public  and  private  schools 
outside  its  boundaries. 

(c)  An  LEA  may  not  use  Part  C  funds 
for  the  purposes  described  in  paragraph 
(b)  of  this  section  unless  the  SEA 
specifically  approves.  Before  approving, 
the  SEA  must  determine — 

(1)  That  the  educational  practices 
developed  or  adopted  by  the  LEA  with 
Part  C  funds — 

(1)  Are  successful  in  that  LEA,  as 
shown  by  data  that  clearly  demonstrate 
significant  improvement  of  its 
educational  practices; 

(ii)  Have  been  installed  in  the  schools 
within  the  LEA’s  boundaries  (or  are  in 
the  process  of  being  installed  in 
accordance  with  a  plan  approved  by 
local  school  authorities)  where 
appropriate  and  feasible; 

(iii)  Are  being  adequately  supported, 
irrespective  of  the  source  of  funds,  for 
the  beneHt  of  children  enrolled  in  public 
and  private  schools  within  the  LEA 
boundaries;  and 

(2)  That  the  amount  of  Part  C  funds  to 
be  used  for  the  purposes  described  in 


paragraph  (a)  of  this  section  is 
reasonable  considering  the  extent  to 
which — 

(i)  The  educational  practices 
developed  or  adopted  by  the  LEA  with 
Part  C  funds  have  already  been  installed 
in  the  schools  within  the  LEA’s 
boundaries; 

(ii)  There  is  a  demand  for 
demonstrations  of  the  educational 
practices  elsewhere  in  the  State. 

(d)  In  any  fiscal  year  the  amount  of 
Part  C  funds  an  LEA  may  use  under 
paragraph  (b)  of  this  section  to 
demonstrate  educational  practices 
outside  its  boundaries  may  not  exceed 
the  amount  of  funds,  irrespective  of  the 
source,  the  LEA  uses  to  support  those 
educational  practices  within  its 
boundaries. 

Example:  To  operate  the  program  for  public 
and  private  school  children  wiUiin  its 
boundaries  the  LEA  determines  that  the 
following  amounts  will  be  needed: 


ESEA  Titte  IV-C . . .  $2,000 

Other  Federal  ........ _ ..... _ _ _ _  3,000 

LEA . .  1,000 


Total _ _ _ _ _  6,000 


.  To  demonstrate  the  program  outside  its 
boundaries  for  the  beneHt  of  public  and 
private  school  children,  the  maximum  amount 
available  is:  $6,000.  The  maximum  amount  of 
the  Title  FV-C  grant  would  be:  $8,000. 

Note. — If  this  grant  is  for  the  fourth  year  of 
funding,  the  total  amount  would  have  to  be 
substantially  less  than  the  ESEA  Title  IV-C 
grant  for  the  third  year.  Likewise,  the  grant 
for  the  Hfth  year  would  have  to  be 
substantially  less  than  that  for  the  fourth 
year. 

(e)  An  SEA  shall  not  make  a  subgrant 
of  Part  C  funds  to  a  consortiiun  of  LEAs 
or  to  an  LEA  that  contains  more  than 
one  school  district  within  its  boundaries 
to  disseminate  information  or  provide 
technical  assistance  concerning 
educational  practices  unless  those  uses 
of  Part  C  funds  are  consistent  with  the 
requirements  of  this  section.  For 
example.  Part  C  funds  may  not  be  used 
by  one  LEA  within  a  consortium  to 
disseminate  information  or  provide 
technical  assistance  concerning 
educational  practices  that  LEA  has 
developed  or  adopted  with  Part  C  funds 
to  another  member  of  the  consortium 
unless  the  SEA  determines  that  the 
requirements  of  paragraph  (c)  of  this 
section  are  met. 

(Sec.  431(a)  of  the  Act;  20  U.S.C.  3111(a)) 

§  134.58  Use  of  Part  D  funds— LEAs. 

Subject  to  the  requirements  dealing 
with  the  participation  of  private  school 
children,  an  LEA  that  receives  a 
subgrant  of  Part  D  funds  shall  have 
complete  discretion  in  selecting  which  of 
the  Part  D  program  purposes  it  wishes  to 
support  with  those  ^nds. 

(Sec.  442  of  the  Act;  20  U.S.C.  3122) 
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§  134.59  AHowabie  costa— Part  B. 

(a)  Expenditures  of  Part  B  funds  for 
instructional  equipment  may  include  the 
cost  of  raw  or  processed  materials,  or 
component  parts  to  be  made  into 
finished  products,  as  well  as  the  cost  of 
making  or  assembling  the  instructional 
equipment. 

(b)  No  administrative  costs,  except 
those  properly  incurred  by  SEAs,  are 
allowable  under  Part  B  of  the  Act  unless 
the  SEA  approves  a  special  indirect  cost 
rate  for  use  by  LEAs. 

(Secs.  401  and  421  of  the  Act;  20  U.S.C.  3081 
and  3101) 

Subpart  G— Administrative 
Responsibiiities  of  the  State  and  Its 
Subgrantees 

§  134.60  Project  application  review  and 
approval  by  the  State. 

[a]  An  SEA  shall  review  and  approve 
the  project  applications  of  LEAs: 

(1)  According  to  the  requirements  of 
section  503  of  Title  V  of  ESEA,  if 
applicable; 

(2)  In  a  manner  consistent  with  its 
assurances  under  45  CFR  100b.l02(e)  of 
EDGAR;  and 

(3)  According  to  its  State  plan. 

(b)  The  Department  of  Defense,  the 
Department  of  the  Interior,  or  an  insular 
area  shall  review  the  project 
applications  of  its  administrative  units, 
if  applicable.  The  relevant  Department 
or  the  insular  area  may  approve  only 
those  applications  that  comply  with  the 
requirements  of  the  Act  and  these 
regulations,  as  well  as  with  the 
Department’s  program  plan  or  the 
insular  area’s  State  plan. 

(Sec.  404(a)  of  the  Act;  20  U.S.C.  3084(a)) 

§  134.61  Monitoring  and  enforcement  by 
the  State. 

In  each  fiscal  year,  the  SEA  shall 
carry  out  a  plan  for  monitoring  and 
enforcing  compliance  by  LEAs  with 
Federal  requirements  according  to  the 
following  standards: 

(a)  The  purpose  of  monitoring  shall 
be — 

(1)  To  review  federally  funded 
projects  to  determine  whether  a 
subgrantee  is  complying  with  applicable 
statutes,  regulations,  and  grant 
provisions;  and 

(2)  To  review  project  purposes, 
activities,  and  results. 

(b)  An  SEA  shall— 

(1)  Take  into  account  the  size,  scope, 
and  purpose  of  the  project  in 
determining  the  frequency  of  on-site 
visits; 


(2)  Visit  each  multi-year  Part  C  project 
at  least  once  during  the  duration  of  the 
project  or  the  applicable  State  plan;  and 

(3)  Visit  a  sample  of  all  Title  IV 
projects  annually  to  insure  the  integrity 
of  the  Title  FV  program. 

(c) (1)  Within  60  days  of  a  monitoring 
visit,  the  SEA  shall  provide  the  LEA 
with  a  written  report  that  contains  the 
SEA’s  findings. 

(2)  If  the  L^  disagrees  with  those 
findings,  it  may  reply  in  writing  to  the 
SEA  within  60  days  of  the  SEA’s  report. 

(3)  The  SEA  shall  respond  in  writing 
to  the  LEA  within  60  days  of  receiving 
the  LEA’S  reply. 

(d)  All  monitoring  reports,  replies,  and 
responses  are  public  documents  and 
shall  be  made  available  to  the  public  by 
both  the  SEA  and  LEA. 

(Sec.  401  of  the  Act  and  Sec.  434  of  GEPA;  20 
U.S.C.  3081  and  1232c) 

§  134.62  Evaluation  by  the  State. 

An  SEA  shall  comply  with  the 
evaluation  requirements  of  Title  V  of 
ESEA  (sec.  501(b)(4))  or  of  GEPA  (sec. 
435(b)(4)),  whichever  applies,  and 
evaluate,  at  least  once  ever}'  three 
years,  the  effectiveness  of  Parts  B,  C, 
and  D  of  the  Title  FV  program  in  that 
State.  The  purposes  of  the  evaluation 
are  to  determine — 

(a)  llie  extent  to  which  educational 
needs  identified  in  the  State  plan  are 
being  met  by  Parts  B,  C,  and  D; 

(b)  The  quality  and  effectiveness  of 
administrative  activities  undertaken  by 
the  SEA  under  its  State  plan,  such  as 
project  application  review,  technical 
assistance,  dissemination,  and  project 
monitoring;  and 

(c)  For  Part  C  projects — 

(1)  The  extent  to  which  the 
educational  priorities  identified  in  the 
State  plan  are  being  improved  in 
participating  LEAs; 

(2)  file  extent  to  which  LEAs  are 
incorporating  successful  practices, 
originally  supported  by  Part  C  funds, 
into  their  regular  educational  programs; 

(3)  The  extent  to  which  Part  C  funds 
are  being  used  for  the  various  program 
activities  authorized  under  the  Act;  and 

(4)  The  extent  to  which  the 
educational  needs  that  prompted  the 
project  are  still  viewed  as  important  by 
the  LEA  when  Federal  funding 
concludes. 

(Sec.  435(b)(4)  of  GEPA;  20  U.S.C.  3141(b)(4)) 

§  134.63  Evaluation  by  the  State  advisory 
council. 

At  least  every  three  years  the  SAC 
shall  evaluate  and  report — through  the 
SEA  to  the  Commissioner — on  the  Part 
B,  C,  and  D  programs  in  that  State  and 
on  all  Title  FV  projects  in  the  State, 
including  those  conducted  for  children 


enrolled  in  nonprofit  private  elementary 
and  secondary  schools.  'These 
evaluations  must  reflect  consideration 
of — 

(a)  The  needs  addressed  by  the  Part  B, 
C,  and  D  programs  and  by  the  individual 
LEA  projects; 

(b)  The  objectives  of  the  Part  B,  C,  and 
D  programs  and  of  the  individual  LEA 
projects; 

(c)  The  extent  to  which  these 
objectives  have  been  achieved; 

(d)  The  educational  improvements 
that  have  resulted  from  the  Part  B,  C, 
and  D  programs  and  firom  the  individual 
LEA  projects;  and 

(e)  In  the  case  of  a  Part  C  project,  the 
extent  to  which  the  educational 
practices  associated  with  that  project 
have  been  incorporated  throughout  the 
LEA. 

(Secs.  401  and  401(b)(1)  of  the  Act;  20  U.S.C. 
3081  and  3084(b)(1)) 

§  134.64  Standards  for  Part  B. 

A  State  shall  adopt  standards  to  be 
used  by  its  LEAs — or,  in  case  of  an 
insular  area,  by  its  administrative 
units — in  acquiring  instructional 
equipment  and  materials  under  Part  B  of 
Title  IV  of  the  Act.  The  purpose  of  these 
standards  shall  be  to  insure  that  all 
equipment  and  materials  acquired — 

(a)  Are  of  appropriate  quality  and 
quantity  for  instructional  use  in  that 
LEA  or  administrative  unit;  and 

(b)  Will  be  used  solely  for 
instructional  purposes. 

(Sec.  421  of  the  Act;  20  U.S.C.  3101) 

§  134.65  Consultation  procedures— Part  B. 

(a)  In  determining  how  Part  B  funds 
will  be  divided  among  the  Part  B 
program  purposes,  an  SEA  shall  insure 
that  a  participating  LEA  has  adopted 
appropriate  procedures  to  coordinate 
the  selection  of  instructional  equipment 
and  materials  with  the  curricula  carried 
out  in  that  LEA’s  schools. 

(b)  These  procedures  shall  include 
periodic  consultation  with  teachers, 
librarians,  media  specialists,  and  other 
professional  staff  in  the  schools  and 
with  representatives  of  participating 
private  school  children.  'These 
consultations  must  take  place  before 
decisons  are  made  on  the  expenditure  of 
Part  B  funds. 

(Sec.  422(b)  of  the  Act;  20  U.S.C.  310(b)) 

§  134.66  Control  of  instructional 
equipment  and  materials. 

An  LEA — or  other  public  agency — that 
administers  a  Title  IV  project  shall  take 
whatever  steps  are  necessary  to  insure 
that  it  maintains  effective  control  over 
instructional  equipment  and  materials 
acquired  with  'Title  IV  funds. 
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(Sec.  406(c)  of  the  Act  and  Sec.  436(b}(2]  of  ' 
GEPA:  20  U.S.C.  3086(c),  3101,  and 
1232e(b)(2)) 

§  134.67  Audit  resolution. 

If  an  SEA  administers  Title  IV  under 
the  authority  of  Part  A  of  Title  V  of 
ESEA,  the  minimum  standards  for  audit 
resolution  contained  in  45  CFR  Part  120 
apply. 

(Sec.  509  of  the  Act;  20  U.S.C.  3149) 

§  134.68  Part  C  projects  for  the  education 
of  handicapped  children;  requirements 
under  Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA). 

(a)  An  SEA  shall  ensure  that  each 
project  for  handicapped  children  that  is 
funded  with  Title  IV,  Part  C  funds — 

(1)  Is  under  the  general  supervision  of 
the  persons  in  the  SEA  who  are 
responsible  for  educational  programs  for 
handicapped  children;  and 

(2)  Meets  the  SEA’s  educational 
standards. 

(b)  An  SEA  shall  ensure  that  all  Title 
rv,  Part  C  fimds  it  awards  for  projects 
for  handicapped  children  will  be  used 
only  in  a  manner  consistent  with  a  goal 
of  providing  a  free  appropriate  public 
education  for  all  handicapped  children. 
However,  this  paragraph  does  not  limit 
the  specific  requirements  of  the  Act  or 
these  regulations. 

(c)  Under  the  withholding  provisions 
of  EHA  (sec.  616),  the  Commissioner 
may  withhold  Part  C  funds  available  for 
projects  for  handicapped  children  if  the 
Commissioner  determines  that  there  has 
been  a — 

(1)  Failure  to  comply  substantially 
with  any  provision  of  sections  612  or  613 
of  EHA;  or 

(2)  Failure  in  the  administration  of  the 
State  plan  under  part  B  of  EHA  to 
comply  with — 

(i)  Any  provision  of  Part  B  of  EHA;  or 

(ii)  Any  requirement  in  the  approved 
application  under  part  B  of  an  LEA  or 
intermediate  educational  unit. 

(d)  The  regulations  for  Part  B  of  EHA 
are  in  45  CFR  Part  121a. 

(Secs.  612(6),  613(a)(2),  and  616(a)(2)(B)  of 
EHA:  20  U.S.C.  1412(6),  1413(a)(2)  and 
1416(a)(2)(B)) 

Subpart  H— Participation  of  Chiidren 
Enrolied  in  Private  Schoois 

§  134.70  Responsibilities. 

(a)  General.  Section  406  of  the  Act 
provides  that  children  enrolled  in 
private  schools  are  entitled  to 
participate  equitably  in  the  purposes 
and  benefits  of  the  Title  IV  program. 

This  subpart  establishes  the  rules 
governing  their  participation.  For  the 
purposes  of  this  subpart  and  Subpart  I 
the  term  LEA  includes  an  administrative 
unit  of  an  insular  area. 


(b)  SEA  responsibilities.  An  SEA  may ' 
not  make  a  subgrant  of  Title  IV  funds 
that  does  not  meet  the  requirements 
dealing  with  the  partiicpation  of  private 
school  children.  An  SEA  shall  ensure 
that  each  LEA  complies  with  these 
requirements.  If  an  SEA  carries  out  a 
Title  IV  project  under  §§  134.73(d)  or 
134.82(a),  it  shall  comply  with  these 
requirements  as  if  it  were  an  LEA. 

(c)  LEA  responsibilities.  (1)  An  LEA 
shall  provide  children  enrolled  in  the 
private  schools  within  its  boundaries 
genuine  opportunities  to  participate 
equitably  in  Title  IV  projects.  These 
opportunities  shall  be  consistent  with 
the  number  and  needs  of  those  children. 

(2)  The  LEA  shall  maintain  continuing 
administrative  direction  and  control 
over  the  Title  FV  funds  and  property  that 
benefrt  children  enrolled  in  private 
schools. 

(Sec.  406  of  the  Act;  20  U.S.C.  3086) 

§  134.71  Consultation  with 
representatives  of  private  school  students. 

(a)  An  LEA  shall  consult  with 
appropriate  representatives  of  the 
children  enrolled  in  the  private  schools 
within  its  boundaries  during  all  phases 
of  the  development  and  design  of  the 
project  covered  by  the  application, 
including  consideration  of — 

(1)  Which  children  will  receive 
benefits  under  the  program; 

(2)  How  the  children’s  needs  will  be 
identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefits  will  be  provided; 
and 

(5)  How  the  project  will  be  evaluated. 

(b)  An  LEA  shall  consult  with 
appropriate  representatives  of  children 
enrolled  in  private  schools  before  the 
LEA  makes  any  decision  that  affects  the 
opportunities  of  those  children  to 
participate  in  the  project. 

(c)  liie  LEA  shall  give  the  appropriate 
representatives  a  genuine  opportunity  to 
express  their  views  regarding  each 
matter  subject  to  the  consultation 
requirements  in  this  section. 

(Sec.  406(a)  of  the  Act;  20  U.S.C.  3086(a)) 

§  134.72  Needs;  number  of  children;  types 
of  services. 

An  LEA  shall  determine  the  following 
matters  on  a  basis  comparable  to  the 
one  it  uses  in  providing  for  the 
participation  of  children  attending 
public  schools; 

(a)  The  needs  of  children  enrolled  in 
the  private  schools. 

(b)  The  number  of  those  children  who 
will  participate  in  a  project. 

(c)  The  benefits  the  LEA  will  provide 
to  those  children. 


§134.73  Benefits. 

(a)  General.  An  LEA  that  receives  a 
subgrant  of  Title  IV  funds  shall  provide 
to  children  enrolled  in  private  schools 
located  within  its  boundaries  secular, 
neutral,  non-ideological  benefits  that  are 
authorized  by  Title  IV,  other  than 
projects  for  improving  school 
management. 

(1)  If  the  LEA  determines  that  it  is 
either  unnecessary  or  not  feasible  to 
provide  these  benefits  on  the  premises 
of  one  or  more  of  those  private  schools, 
it  shall  make  other  arrangements  for 
their  provision  to  those  children. 

(2)  These  other  arrangements  must 
allow  the  private  school  children  to 
participate  equitably  in  the  LEA’s 
project. 

(b)  Same  benefits.  If  an  LEA 
concentrates  Title  IV  funds  on  a 
particular  group,  attendance  area,  or 
grade  or  age  level,  the  LEA  shall  ensure 
equitable  participation  by  children 
enrolled  in  private  schools  who — 

(1)  Have  the  same  needs;  and 

(2)  Are  in  that  group,  attendance  area, 
or  age  or  grade  level. 

(c)  Different  benefits.  An  LEA  shall 
provide  Title  IV  benefits  to  children 
enrolled  in  private  schools  that  are 
different  from  the  Title  IV  benefits  it 
provides  to  children  enrolled  in  public 
schools  if  the  differences  are  necessary 
to  meet  the  needs  of  the  children 
enrolled  in  private  schools.  However, 
the  Title  IV  benefits  for  the  children 
enrolled  in  private  schools  must  be 
comparable  in  quality,  scope,  and 
opportunity  for  participation  to  those 
provided  for  children  enrolled  in  public 
schools. 

(d)  Part  B  benefits.  (1)  If  no  project 
imder  Part  B  of  Title  IV  is  carried  out  for 
the  benefit  of  children  enrolled  in  public 
schools  within  the  school  district  of  an 
LEA,  the  SEA  shall  make  appropriate 
arrangements  to  provide  benefits 
authorized  by  part  B  to  the  children 
enrolled  in  private  schools. 

(2)  These  arrangements — which  may 
include  contracts  with  nonprofit  private 
agencies  or  organizations — must  provide 
part  B  benefits  to  these  children  as  if 
they  were  provided  by  the  LEA  within 
whose  district  the  private  schools  are 
located. 

(e)  Part  C  and  Part  D  benefits. 

Children  enrolled  in  private  schools 
located  within  the  boundaries  of  an  LEA 
may  receive  benefits  authorized  by  Part 
C  or  D  of  title  IV  only  if: 

(1)  That  LEA  applied  for  and  received 
a  subgrant;  and 

(2)  Children  enrolled  in  the  public 
schools  within  the  boundaries  of  that 
LEA  receive,  respectively.  Part  C  or  D 
benefits. 

(Sec.  406(a)  of  the  Act;  20  U.S.C.  3086(a)) 


(Sec.  406  of  the  Act;  20  U.S.C.  3086) 
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S  134.74  Expenditures. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  and  LEA  shall  spend  the  same 
average  amount  of  Title  IV  funds  on  a 
child  enrolled  in  a  private  school  who 
participates  in  the  Title  IV  project  as  a 
child  enrolled  in  a  public  school  who 
participates  in  the  project 

(b)  The  LEA  shall  spend  a  different 
average  amount  of  Title  IV  funds  for  a 
child  enrolled  in  a  private  school  if  the 
costs  of  meeting  the  needs  of  children 
enrolled  in  private  schools  are  different 
from  the  costs  of  meeting  the  needs  of 
children  enrolled  in  the  public  schools. 

(Sec.  406(b)  of  the  Act  20  U.S.C.  3086(b)) 

§  134.75  Separate  classes. 

An  LEA  may  not  use  Title  IV  funds  for 
classes  that  are  organized  separately  on 
the  basis  of  school  enrollment  or  the 
religion  of  the  children  if — 

(a)  The  classes  are  at  the  same  site; 
and 

(b)  The  classes  include  children 
enrolled  in  public  schools  and  children 
enrolled  in  private  schools. 

(Sec.  406(a)  of  the  Act;  20  U.S.C.  3086(a)) 

§  134.76  Funds  not  to  benefit  a  private 
school. 

(a)  An  LEA  may  not  use  Title  IV  funds 
to  Hnance  the  existing  level  of 
instruction  in  a  private  school  or  to 
otherwise  beneHt  the  private  school. 

(b)  The  LEA  shall  use  Title  IV  funds  to 
meet  the  specibc  educational  needs  of 
children  enrolled  in  private  schools 
rather  than — 

(1)  The  needs  of  a  private  school,  or 

(2)  The  general  needs  of  the  children 
enrolled  in  a  private  school. 

(Sec.  406(a)  of  the  Act;  20  U.S.C.  3086(a)) 

§  134.77  Administrative  control. 

(a)  An  LEA  may  place  the  materials  or 
equipment  acquired  with  Title  IV  funds 
on  the  premises  of  a  private  school  for 
the  period  of  time  needed  for  the 
purpose  of  the  project. 

(b)  An  LEA  shall  insure  that  the 
materials  or  equipment  placed  on  the 
premises  of  a  private  school — 

(1)  Are  used  only  for  the  purposes  of 
the  Title  IV  program;  and 

(2)  Can  be  removed  from  the  private 
school  without  remodeling  its  facilities. 

(c)  An  I£A  shall  remove  the  materials 
or  equipment  from  the  premises  of  a 
private  school  if — 

(1)  The  materials  or  equipment  are  no 
longer  needed  for  the  purposes  of  the 
program  or 

(2)  Removal  is  necessary  to  avoid  use 
of  the  materials  or  equipment  for  other 
than  title  IV  purposes. 

(Sec.  406(c)(1)  of  the  Act;  20  U.S.C.  3066(c)(1)) 


§  134.78  Public  employees. 

An  LEA  may  use  Part  C  or  D  funds  to 
employ  personnel  to  provide  services  to 
children  enrolled  in  a  private  school 
only— 

(a)  If  the  personnel  are  public 
employees; 

(b)  If  the  services  these  persons 
provide  are  not  normally  provided  by 
the  private  school;  and 

(c)  To  the  extent  necessary  to  provide 
equitable  Part  C  or  D  benefits  designed 
for  children  enrolled  in  private  schools. 
(Sec.  406(c)(2)  of  the  Act;  20  U.S.C.  3086(c)(2)) 

§  134.79  Separate  compliance. 

(a)  Each  SEA  and  LEA  that 
participates  in  Title  IV  shall  comply 
with  the  requirements  of  this  subpart  in 
connection  with  each  Title  IV  program — 
Part  B,  C,  or  D — in  which  it  participates. 

(b)  A  determination  that  an  SEA  or 
LEA  is  not  complying  with  the 
requirements  of  this  subpart  in  one  part 
of  Title  IV  has  no  bearing  on  whether  it 
is  complying  with  those  requirements  in 
connection  with  another  part. 

(Sec.  406  of  the  Act;  20  U.S.C.  3086) 

Subpart  I— Section  406  Compliance 
Procedures 

§  134.80  Complaint  procedures. 

(a)  Any  person  or  organization  may 
file  with  an  SEA  a  written  complaint 
alleging  that  in  one  or  more  Title  IV 
projects  children  enrolled  in  private 
schools  are  not  receiving  beneHts  on  an 
equitable  basis.  The  written  complaint 
must  include  a  detailed  statement  of  the 
facts  upon  which  the  allegation  is  made. 

(b)  The  SEA  shall,  within  60  days  of 
its  receipt,  investigate  the  complaint  and 
submit  to  the  Commissioner  a  report 
stating  the  nature  of  the  complaint  and 
the  actions  taken  to  resolve  it.  If  the 
SEA  believes  that  one  or  more  LEAs 
have  substantially  failed,  or  are 
unwilling  to  provide  equitably  for 
children  enrolled  in  private  schools,  it 
shall  comply  with  §  134.81(b). 

(c)  If.  after  the  60  day  period,  the  SEA, 
an  affected  LEA,  the  person  or 
organization  making  the  complaint,  or 
the  Commissioner  believes  the 
complaint  has  not  been  satisfactorily 
resolved,  the  Commissioner  may  review 
the  matter  and  take  appropriate  action. 
The  Commissioner  determines  when  a 
complaint  is  Anally  resolved. 

(Sec.  406  of  the  Act;  20  U.S.C.  3086) 

§  134.81  Waiver  of  section  406. 

(a)  The  Commissioner  waives  the 
requirements  of  Subpart  H  if  the 
Commissioner  determines  that  an  SEA 
is  prohibited  by  State  law  from 
providing  for  the  equitable  participation 


of  children  enrolled  in  private  schools.  If 
an  SEA  believes  that  it  is  prohibited  by 
State  law  from  providing  equitably  for 
private  school  children,  it  shall 
promptly — 

(1)  Notify  the  Commissioner  of  its 
belief; 

(2)  Provide  the  Commissioner  with  a 
written  interpretation  of  State  law 
prepared  by  the  State  Attorney  General 
or  other  appropriate  State  legal  officer; 

(3)  Certify  in  its  State  plan — by 
amendment,  if  necessary — that  it 
cannot,  under  State  law,  comply  with 
the  requirements  of  section  406  of  the 
Act;  and 

(4)  Refrain  from  approving  any  project 
application  until  the  Commissioner 
either — 

(i)  Waives  the  requirements  of 
Subpart  H  for  that  State;  or 

(ii)  Determines  that,  despite  the 
provisions  of  State  law,  the  SEA  is  able 
to  comply  with  the  requirements  of 
section  406  of  the  Act. 

(b)  The  Commissioner  may  waive  the 
requirements  of  Subpart  H  if  the 
Commissioner  determines  that  an  SEA 
or  LEA  has  either  substantially  failed  or 
is  unwilling  to  provide  for  the  equitable 
participation  of  children  enrolled  in 
private  schools.  If,  at  any  time,  an  SEA 
believes  that  an  LEA  has  substantially 
failed,  or  is  unwilling,  to  provide 
equitably  for  private  school  children,  the 
SEA  shall  promptly — 

(1)  Notify  both  the  Commissioner  and 
the  affected  LEA  of  its  belief; 

(2)  Provide  both  with  a  written, 
detailed  statement  of  the  reasons  for  its 
belief;  and 

(3)  Notify  the  affected  LEA  that  it  will 
not  make  additional  subgrants  to  the 
LEA  or  approve  project  applications 
submitted  by  the  LEA  until  the 
Commissioner  either — 

(i)  Waives  the  requirements  of 
Subpart  H  for  the  affected  LEA;  or 

(ii)  Determines  that  the  affected  LEA 
is  in  compliance  with  the  requirements 
of  section  406  of  the  Act. 

(c)  A  waiver  under  this  section  lasts 
until  the  Commissioner  determines  that 
there  is  no  longer  any  failure  on  inability 
of  the  part  of  the  SEA  or  affected  LEA  to 
comply  with  the  requirements  of 
Subpart  H. 

(Secs.  406(d).  406(e).  and  406(f)  of  the  Act;  20 
U.S.C.  3086(d).  3086(e),  and  3086(f)) 

§  134.82  By-pass. 

(a)  If  the  Commissioner  waives  the 
requirements  of  section  406  for  a  State 
or  one  or  more  of  its  LEAs,  the 
Commissioner  arranges  for  the  equitable 
provision  of  Title  IV  benefits  to  the 
affected  private  school  children. 

However,  if  the  Commissioner — 
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(1)  Waives  the  requirements  of 
Subpart  H  for  one  or  more  LEAs;  and 

(2) (i)  Determines  that  the  affected 
Sl^  is  not,  under  State  law,  prohibited 
from  complying  with  the  requirements  of 
section  406,  the  Commissioner  may  offer 
the  SEA  the  opportimity  to  make  an 
arrangement,  either  directly  or  by 
contract,  for  the  equitable  provision  of 
Title  rv  benefits  to  the  affected  private 
school  children. 

(ii)  The  SEA  shall  promptly  notify  the 
Commissioner  if  it  intends  to  make  these 
arrangements. 

(b)  Pending  the  final  resolution  of  a 
complaint  or  the  results  of  any 
investigation  which  may  lead  to  a 
waiver  of  the  requirements  of  section 
406  under  §  134.81,  the  Commissioner 
may  withhold  fi'om  the  allocation  of  the 
affected  State  or  LEA  the  amount 
needed  to  pay  the  cost  of  an 
arrangement  under  paragraph  (a)  of  this 
section. 

(c)  If,  after  consultation  with  the 
appropriate  representatives  of  the  public 
and  private  school  children — 

(1)  The  Commissioner  makes  an 
arrangement  under  paragraph  (a)  of  this 
section,  the  Commissioner  pays  the  cost 
of  that  arrangement — including 
necessary  administrative  expenses — 
from  the  appropriate  Title  IV  allotment 
of  the  affected  State:  or 

(2]  An  SEA  makes  an  arrangement 
under  paragraph  (a)  of  this  section,  the 
SEA  shall  pay  the  cost  of  that 
arrangement  firom  the  appropriate  Title 
IV  allotment  of  the  affected  LEA.  If  that 
arrangement  requires  the  SEA  to 
perform  administrative  activities  it 
would  not  otherwise  perform,  it  may  pay 
the  cost  of  those  additional  activities 
fi-om  the  appropriate  allotment  of  that 
LEA. 

(Secs.  406(d],  40e(e),  and  406(g)  of  the  Act;  20 
U.S.C.  3086(d).  3086(e).  and  30^g)) 

Subpart  J— Other  Compliance 
Procedures  Used  by  the  Office  of 
Education 

S  134.90  Waivers  of  maintenance  of 
effort 

Because  of  exceptional  and 
unforeseen  circumstances  afiecting  one 
or  more  LEAs  in  a  State,  the 
Commissioner  may  waive  the 
maintenance  of  effort  requirements  in 
§  134.12,  if  it  is  equitable  to  do  so.  This 
waiver  is  effective  for  one  fiscal  year 
only,  and  may  not  be  repeated. 

(a)  Examples  of  exceptional  and 
unforeseen  circumstances  include — 

(1)  An  unforeseen,  substantial 
removal  of  property  from  the  tax  roll 
due  to — 

(i)  A  disaster  of  human  or  natural 
causes; 


(ii)  A  government  action;  or 

(iii)  The  departure  of  an  industrial  or 
commercial  facility. 

(2)  An  unforeseen,  substantial 
diversion  of  available  revenue  to  other 
purposes  outside  the  control  of  the  SEA 
or  LEA  due  to  emergency  circumstemces 
such  as  those  resulting  fiom  a  disaster 
of  human  or  natural  causes. 

(3)  An  unforeseen,  substantial 
decrease  in  expenditures  by  a  State  or 
LEA  due  to  a  strike  of  educational  or 
service  personnel; 

(4)  An  unforeseen,  substantial 
decrease  in  expenditmes  by  a  State  or 
LEA  due  to  energy  shortages  or  other 
emergency  circumstances; 

(5)  An  extraordinary  State  or  local 
appropriation  to  meet  an  unexpectedly 
acute  educational  need. 

(b)  Examples  of  circumstances  the 
Commissioner  does  not  consider  to  be 
exceptional  and  unforeseen  include — 

(1)  A  deliberate  substantial  reduction 
of  available  revenue  due  to  an  act  of  a 
State  or  local  legislatme  or  electorate  in 
other  than  emergency  circumstances; 
and 

(2)  The  failiu'e  of  an  SEA  or  LEA  to 
maintain  its  fiscal  effort  when  it  had  the 
financial  resources  available  to  do  so. 

(c)  In  determining  whether  it  is 
equitable  to  grant  a  waiver  under 
subsection  (a),  the  Commissioner 
considers — 

(1)  The  extent  to  which  the 
circumstances  claimed  to  be  exceptional 
and  unforeseen  were  of  the  SEA’s  or 
LEA’S  own  making; 

(2)  The  extent  to  which  the  SEA  or 
LEA  attempted  to  maintain  its 
expenditures  for  programs  described  in 
Parts  B  and  D  and  the  Strengthening 
SEA  Management  program  despite  those 
circumstances;  and 

(3)  Any  other  relevant  factors. 

(Sec.  43lA  of  GEPA  and  H.  Kept.  95-1137, 

95th  Congress,  2d  Sess.,  at  139;  20  U.S.C. 
1232-1) 

§  134.91  Maintenance  of  effort  waiver 
procedures. 

If  a  State  discovers  that  it  cannot 
comply  with  the  assurance  in  its  State 
plan  to  maintain  expenditures,  it  shall — 

(a)  Promptly  notify  the  Commissioner 
and  request  a  waiver  for  the  appropriate 
fiscal  year,  and 

(b)  Amend  its  State  plan  to  reflect  the 
request  for  a  waiver. 

(Sec.  404(a)(7)  of  the  Act;  20  U.S.C.  3084(aK7)) 

§  1 34.92  Effect  of  waiver  of  ntaintenance 
of  effort 

(a)  If  the  Commissioner  grants  a 
waiver  of  maintenance  of  effort  under 
§  134.90,  the  Commissioner  reduces  the 
total  amount  a  State  may  receive  for 
that  fiscal  year  by  the  exact  proportion 


its  expenditures  for  the  preceding  fiscal 
year  fell  short  of  its  expenditures  for  the 
second  preceding  fiscal  year.  Those 
expenditures  may  be  calculated  on 
either  an  aggregate  or  aggregate  per 
student  basis. 

(b)  Subsequent  determinations  of 
whether  that  State  has  maintained  its 
effort  are  made  on  the  basis  of  the 
expenditures  that  would  have  been 
required  had  the  Commissioner  not 
granted  a  waiver. 

(Sec.  431A(b)  of  GEPA;  20  UAC.  1232-1(5)) 

Note. — ^These  appendices  are  being 
published  for  informational  purposes  only 
and  will  not  be  published  in  Title  45  of  the 
Code  of  Federal  Regulations. 

Note  on  Appendices. — Appendix  A 
contains  the  information  the  State  must 
include  in  its  State  plan,  and  Appendix  B 
contains  examples  of  changes  in  program 
administration  which  would  require  the  SEA 
to  amend  its  State  plan.  Appendix  C  contains 
comments  on  the  Notice  of  Proposed 
Rulemaking  and  the  Commissioner’s  . 
responses. 

Appendix  A — State  Flan 

General 

As  required  by  section  404(a)  of  Title 
rv,  an  SEA  shall  submit  a  State  plan 
containing  that  information  the 
Commissioner  considers  necessary.  An 
SEA  shall— 

(a)  Designate  the  SEA  as  the  sole 
State  agency  responsible  for 
administration  of  the  plan,  as  required 
by  section  404(a)(1). 

(b)  Describe  a  program  for 
expenditure  of  funds  for  the  purpose  of 
Parts  B,  C,  and  D,  as  required  by  section 
404(a)(2).  This  program  description  must 
include  an  identification  of  the  units 
responsible  for  administering  Title  IV  in 
general,  and  Parts  B,  C,  and  D  in 
particular,  and  show  how  the 
relationship  among  these  units  results  in 
program  coordination.  ’This  description 
must  also  include  any  priorities  in  Part  C 
program  purposes  or  activities  the  SEA 
intends  to  implement. 

(c)  Describe  the  application  review 
process;  criteria  for  fund  distribution; 
and  the  procedures  for  program 
monitoring,  evaluation,  and 
dissemination,  as  required  by  section 
501(b)  of  Title  V  of  ESEA  or  section 
435(b)  of  GEPA,  whichever  applies. 

(d)  Assure  that  it  will  meet  the 
requirements  pertaining  to  equitable 
participation  of  pupils  and  teachers  in 
private  schools,  as  required  by  section 
404(a)(3),  or  certifies  that  these 
requirements  cannot  legally  be  met.  The 
rules  implementiilg  a  waiver  of  this 
requirement  are  contained  in  subpart  I 
of  this  part. 

(e)  Submit  policies  and  procedures,  as 
required  by  section  404(a){10).  that  it 
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will  follow  to  insure  that  it  will  not 
commingle  Federal  funds  with  State 
funds. 

(f)  Explain  how  it  will  provide 
technical  assistance  to  private  school 
ofHcials.  as  required  by  section 
404(a}(ll).  The  rules  implementing  this 
requirement  are  contained  in  45  CFR 
119.10(b).  (State  plan). 

(g)  I^esent  its  plan  to  coordinate 
Federal  and  State  funds  for  preservice 
and  inservice  education  of  educational 
personnel  in  the  State,  as  required  by 
section  404(a)(12).  The  rules 
implementing  this  requirement  are 
contained  in  45  CFR  119.10(c)  (State 
plan). 

(h)  Explain  the  activities  that  the  SAC 
will  conduct  to  carry  out  its  advisory, 
evaluation,  and  reporting  functions 
required  by  section  404(b). 

(i)  Describe  any  rule  or  other 
requirement  it  adopts  under  section  504 
of  Title  V  of  ESEA  and  the  reason  for  its 
adoption. 

(j)  Assure  that  it  will  submit  to  the 
Commissioner  each  year  the  following 
information: 

(1)  For  Part  B.  current  enrollment 
figures  for  public  and  private  elementary 
and  secondary  schools,  and  State 
supported  special  schools. 

(2)  For  Part  C.  information  about  each 
LEA  project  funded,  including  the 
following: 

(i)  Name  of  LEA  and  title  of  project 

(ii)  Enrollment. 

(iii)  Congressional  district 

(iv)  Curriculum  area. 

(v)  Target  population. 

(vi)  Number  of  public  and  private 
school  children,  teachers,  and  other 
participants. 

(vii)  Grade  level. 

(viii)  Number  of  years  project  has 
been  in  operation. 

(ix)  Amoimt  of  subgrant. 

(x)  Fiscal  year  source  of  funds. 

(xi)  Budget  period. 

(xii)  Type  of  project  (e.g..  to  plan  and 
develop  new  and  promising  local 
educational  practices;  to  adopt 
successful  practices  developed  by  other 
LEAs). 

(3)  For  Part  D.  the  information  in 
paragraph  (1)  if  funds  are  distributed  to 
LEAs  on  a  formula  basis  or  the 
information  in  paragraph  (2)  if  the  funds 
are  distributed  on  a  competitive  basis. 

State  Plan — Part  B 

An  SEA  shall  include  in  its  State  plan 
assurances  and  other  information  that 
apply  specifically  to  Part  B. 

An  SEA  shall — 

(a)  Describe  the  administration  of  the 
Part  B  program,  including  the  staffing 
pattern,  as  required  by  section  404(a)(2); 


(b)  Describe  the  means  by  which 
technical  assistance  will  be  provided  to 
LEAs.  as  required  by  section  404(a)(4): 

(c)  Describe  the  procedure  that  L^s 
will  follow  in  submitting  applications  for 
Part  B  funds  not  more  often  than  once 
every  three  years,  as  required  by  section 
404(a)(6): 

(d)  Assure  that,  for  each  fiscal  year 
covered  by  the  State  plan,  the  amoimt 
expended  per  student  or  the  aggregate 
expenditure  by  the  State,  its  LEAs.  and 
private  schools  from  funds  derived  from 
non-Federal  sources  for  programs 

-  described  in  Part  B  was  not  less  for  the 
preceding  fiscal  year  than  the  amount 
per  student  or  the  aggregate  expenditure 
for  the  second  preceding  fiscal  year,  as 
required  by  section  404(a)(7): 

(e)  Show  what  part  of  the  funds 
received  for  administration  of  the  State 
plan,  as  provided  in  section  404(a)(8).  it 
will  use  for  administration  of  Part  B: 

(f)  Explain  how  its  distribution 
formula  for  Part  B  funds  complies  with 
section  422(a)  of  the  Act  and  §  134.40(a) 
of  these  regulations: 

(g)  Assure  that  LEAs  will  be  given 
complete  discretion — subject  to  the 
provisions  of  section  406 — in 
determining  how  Part  B  funds  will  be 
divided  among  the  purposes  described 
in  section  421.  as  required  by  section 
422(b): 

(h)  Assure  that,  as  required  by  section 
422(b).  each  LEA — ^in  making  its 
determination  about  the  division  of  Part 
B  funds  among  the  authorized  program 
purposes — has  adopted  appropriate 
procedures  to  coordinate  the  selection  of 
equipment  and  materials  with  curricula 
being  carried  out  in  the  schools  within 
that  LEA.  These  procedures  must 
include  periodic  consultation  with 
teachers,  librarians,  media  specialists, 
other  professional  staff  in  the  schools, 
and  private  school  officials. 

State  Plan — Part  C 

An  SEA  shall  include  in  its  State  plan 
assurances  and  other  information  that 
apply  specifically  to  Part  C.  An  SEA 
shall — 

(a)  Describe  the  administration  of  the 
Part  C  program,  including  the  staffing 
pattern,  as  required  by  section  404(a)(2): 

(b)  Describe  the  means  by  which 
technical  assistance  will  be  provided  to 
LEAs,  as  required  by  section  404(a)(4): 

(c)  Assure  that  it  will  distribute  part  C 
funds  to  LEAs  on  an  equitable, 
competitive  basis  and  assist  LEAs  less 
able  to  compete,  as  required  by  section 
404(a)(5).  The  SEA  shall  also  describe 
the  procedures  it  will  use  to  comply  with 
these  assurances. 

(d)  Show  what  part  of  the  funds 
received  for  administration  of  the  State 


plan,  as  provided  in  section  404(a)(8),  it 
will  use  for  administration  of  part  C: 

(e)  Assme  that  funds  it  receives  under 
section  404(a)(9)  will  be  used  to  carry 
out  the  authorized  activities  for 
strengthening  SEA  management  in 
accordance  with  section  521  of  Title  V 
and  its  approved  Title  V-B  State  plan: 

(f)  Assure  that  it  will  use  the  amount 
prescribed  in  section  431(b)(2)  for  the 
purpose  of  encouraging  innovation  and 
improvement  in  compensatory 
educational  efforts. 

(g) .  Describe  how  it  will  apply  the 
criteria  prescribed  by  the  Commissioner 
to  reduce  Federal  funding  to  LEAs 
during  the  fourth  and  fifth  years  of  Part 
C  projects,  as  required  by  section  432(a) 
and  S  134.41: 

(h)  Assure  that  it  will  allocate  the 
amounts  prescribed  in  section  432(b)(1) 
for  LEA  projects  to  coordinate  Federal, 
State,  and  local  resources  to  improve 
school  management: 

(i)  Assure  that  it  will  not  approve  a 
project  under  section  43i(a)(6)  unless  it 
has  been  developed  in  accordance  with 
section  432(b)(2): 

(j)  Assure  ffiat  15  percent  of  the 
amount  it  receives  for  part  C  projects 
will  be  used  for  special  projects  for  the 
education  of  handicapped  children,  as 
required  by  section  432(c): 

(k)  Describe  the  procedures  it  will  use 
to  ensure  that  all  Part  C  funds  it  awards 
for  projects  for  handicapped  children 
will  be  used  in  a  manner  that  meets  the 
requirements  of  §  134.68(b): 

(l)  Assure  that  it  will  not  approve  the 
application  of  an  LEA  for  Part  C  funds 
unless  it  has  determined  that  the  LEA 
has  taken  into  account  the  needs  of 
private  school  children,  as  required  by 
section  432(d);  and 

(m)  Describe  the  procedures  and 
criteria  it  will  use  to  supplement  the 
funding  of  LEA  projects,  as  permitted  by 
§  134.54. 

State  Plan — Part  D 

An  SEA  shall  include  in  its  State  plan 
assurances  and  other  information  that 
apply  specifically  to  Part  D.  An  SEA 
shall — 

(a)  Describe  the  administration  of  the 
Part  D  program,  including  the  staffing 
pattern,  as  required  by  section  404(a)(2); 

(b)  Describe  the  means  by  which 
technical  assistance  will  be  provided  to 
LEAs,  as  required  by  section  404(a)(4); 

(c)  Describe  the  means  by  which  State 
leadership  and  supervisory  services  will 
be  provided,  as  required  by  section 
441(a)(1),  if  not  described  in  (a)  or  (b)  of 
this  section; 

(d)  Describe  the  procedures  that  LEAs 
will  follow  in  submitting  applications  for 
Part  D  funds  not  more  often  than  once 
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every  three  years,  as  required  by  section 
404(aK6); 

(e)  Assure  that,  for  each  fiscal  year 
covered  by  the  State  plan,  the  amount 
expended  per  student  or  the  aggregate 
expenditures  by  the  State,  its  LEAs,  and 
private  schools  fi'om  funds  derived  from 
non-Federal  sources  for  programs 
described  in  Part  D  was  not  less  for  the 
preceding  fiscal  year  than  the  amount 
per  student  or  the  aggregate  expenditure 
for  the  second  preceding  fiscal  year,  as 
required  by  section  404(a)(7); 

(f)  Show  what  part  of  the  funds  will  be 
used  for  State  leadership  and 
supervision,  as  provided  by  section 
441(b); 

(g)  Show  what  part  of  the  funds 
received  for  administration  of  the  State 
plan,  as  provided  in  section  404(a)(8),  it 
will  use  for  administration  of  Part  D; 

(h)  Assure  that  LEAs  will  be  given 
complete  discretion — subject  to  the 
provisions  of  section  406 — in 
determining  how  Part  D  funds  will  be 
divided  among  purposes  described  in 
section  441,  as  required  by  section  442. 

Appendix  B 

Amendments  to  State  Plan  (See  45  CFR 
100b.140-100b.142  of  EDGAR.) 

Examples  qf  occasions  when  an  SEA 
is  required  to  amend  its  State  plan 
include; 

(a)  Fox  Part  B — 

(1)  When  material  changes  in  program 
administration  are  made;  or 

(2)  When  changes  in  criteria  affecting 
the  distribution  of  funds  are  made;  or 

(3)  When  a  request  for  a  waiver  of  the 
maintenance  of  effort  requirement  is 
necessary;  or 

(4)  When  changes  are  made  in  the 
authorizing  statute  and  regulations. 

(b)  For  Part  C — 

(1)  When  material  changes  in  program 
administration,  purposes,  priorities,  or 
funding  requirements  for  LEA  projects 
are  made;  or 

(2)  When  changes  are  made  in  the 
authorizing  statute  and  regulations. 

(c)  For  Part  D — 

(1)  When  changes  in  criteria  affecting 
the  distribution  of  funds  are  made;  or 

(2)  When  material  changes  in  program 
administration  or  funding  requirements 
for  LEA  projects  are  made;  or 

(3)  When  a  request  for  a  waiver  of  the 
maintenance  of  effort  requirement  is 
necessary;  or 

(4)  When  changes  are  made  in  the 
authorizing  statute  and  regulations. 

Appendix  C 

Comments  and  Responses  to  the  Notice 
of  Proposed  Rulemaking 

General  comments  on  the  regulations 
are  responded  to  first,  followed  by 


specific  comments  arranged  in  order  of 
the  sections  of  the  final  regulations  to 
which  they  pertain.  Where  the  section 
number  in  the  final  regulations  differs 
from  that  in  the  proposed  rule,  the 
proposed  number  is  also  identified. 

General 

Comment.  One  commenter 
recommended  that  USOE  require  the 
involvement  of  teacher's  associations 
throughout  the  administation  of  State 
ESEA  Title  IV  programs  to  insure  their 
success. 

Response.  No  change  has  been  made. 
While  desLable  in  many  instances,  the 
Commissioner  has  no  authority  to 
impose  this  requirement. 

Comment.  A  commenter  asked  if 
grouping  all  regulations  that  applied  to 
the  separate  programs  of  Title  IV — Parts 
B,  C,  and  D — was  considered  since  most 
LEAs  would  be  applying  for  subgrants 
separately  and  since  the  programs  are 
separately  administered  in  the  Office  of 
Education. 

Response.  No  change  has  been  made. 
The  grouping  of  all  regulations  that 
apply  to  the  separate  parts  of  Title  IV 
was  considered. 

A  competing  consideration  is  that 
many  of  the  requirements  of  the 
regulations  apply  either  to  all  three 
parts,  e.g.,  participation  of  private 
school  children,  or  to  two  parts,  e.g.,  the 
three  year  local  application.  To  repeat 
these  requirements  for  the  different 
programs  would  unduly  lengthen  the 
regulations.  Wherever  possible,  the 
section  heading  highlights  the  part  or 
parts  to  which  the  section  applies. 

Comment.  A  commenter  suggested 
that  the  regulations  require  States  to 
encourage  funding  of  testing,  counseling, 
and  guidance  under  Part  D  in  those 
LEAs  that  currently  support  those 
activities  with  Part  B  funds.  The 
commenter  felt  that  these  LEAs  had  a 
demonstrated  need  for  counselors  and 
that  this  practice  would  ease  the 
transition  to  Part  D. 

Response.  No  change  has  been  made. 
This  suggestion  was  not  incorporated  in 
the  regulations  because  expressions  of 
encouragement  are  not  appropriate  for 
regulations.  The  Office  of  Education 
informed  Chief  State  School  Officers  in 
a  memorandum  dated  July  18, 1979,  that 
guidance,  counseling,  and  testing 
activities  may  be  conducted  by  LEAs,  at 
their  discretion,  during  fiscal  year  1980 
with  Part  B  funds.  The  Part  D  program 
will  be  implemented  in  fiscal  year  1981. 

Section  134.1  Educational 
improvement,  resources  and  support. 

Comment.  A  number  of  commenters 
suggested  that  the  purpose  of  the  Act  as 
described  in  §  134.1(c)  be  expanded  to 


specify  early  intervention,  an 
interdisciplinary  team  model,  and 
services  for  children  with  special  needs. 

Response.  No  change  has  been  made. 
Section  134.1(c)  adheres  to  the  language 
of  section  401(3)  of  the  Act  The 
statutory  and  regulatory  language  is 
clearly  broad  enough  to  include  the 
particular  types  of  activities  suggested. 

Section  134.4  Definitions  as  used  in 
this  part. 

‘Academic  subjects” 

Comment.  A  number  of  commenters 
objected  to  the  definition  of  “academic 
subjects”  because  they  believed  it  was 
too  restrictive.  Some  commenters  said 
that  music  education  and  physical 
education  should  be  added  to  the  list  of 
academic  subjects.  One  commenter  said 
any  subject  for  which  an  LEA  gives 
academic  credit  should  be  considered 
an  academic  subject.  One  commenter 
asked  whether  an  SEA  could  add 
subject  areas  to  those  already  listed, 
and  another  said  that  SEAs  or  LEAs 
should  be  able  to  define  the  term  for 
themselves. 

However,  several  commenters  said 
the  definition  should  include  only  the 
twelve  subject  areas  specifically 
mentioned;  another  commenter  opposed 
the  expansion  of  the  definition  except 
for  subjects  such  as  sociology, 
psychology,  and  physiology.  One 
commenter  expressed  approval  of  the 
definition  as  written. 

Response.  No  change  has  been  made. 
SEAs  may  not  narrow  the  definition  of 
“academic  subjects,”  which  includes 
any  subject  included  in  an  LEA's 
elementary  and  secondary  school 
program  except  religious  instruction. 
This  interpretation  is  long-standing  and 
is  rooted  in  the  very  broad  purposes  for 
which  Part  B  program  funds  may  be 
spent.  LEAs  need  to  have  broad  choices 
among  curricular  areas. 

"Counseling” 

Comment.  A  number  of  commenters 
suggested  that  the  regulations  should 
define  “counseling”,  and  that  the 
regulatory  definition  of  “counseling 
services”  for  the  purpose  of  part  B  of  the 
Education  of  the  Handicapped  Act,  Pub. 
L.  94-142 — that  is,  “services  provided  by 
qualified  social  workers,  psychologists, 
guidance  counselors,  or  other  qualified 
personnel” — be  used.  Several 
commenters  said  the  definition  of 
counseling  should  be  restricted  to  the 
activities  of  school  counselors.  Several 
other  commenters,  however,  supported 
the  proposed  regulations  for  not  defining 
“counseling.” 

Response.  No  change  has  been  made. 
The  regulations  that  implemented  the 
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guidance  and  counseling  programs 
formerly  authorized  by  Title  IV,  Part  B 
of  ESEA  and.  prior  to  the  Education 
Amendments  of  1974,  Title  III  of  ESEA 
did  not  dehne  the  term  with  reference  to 
the  particular  qualifications  of 
individual  counselors.  It  is  the 
Commissioner's  desire  to  afford 
maximum  flexibility  to  the  States  and,  in 
any  event,  the  Commissioner  has  no 
authority  to  regulate  with  respect  to 
certifications,  licensure,  or  other 
individual  qualification  requirements. 

“Handicapped  children  " 

Comment.  One  commenter  suggested 
that  for  the  sake  of  consistency,  the 
definition  of  "handicapped  children" 
should  be  changed  to  that  provided  by 
45  CFR  121a.5  which  applies  to  the 
program  authorized  by  Pub.  L.  94-142. 

Response,  A  change  is  made.  The 
definition  of  “handicapped  children"  has 
been  changed  to  agree  with  the 
definition  in  45  CFR  121a.5  of  the 
regulations  for  Part  B  of  the  Education  of 
the  Handicapped  Act,  Pub.  L  94-142. 

"Instructional  equipment" 

Comment.  Over  300  comments  were 
received  protesting  the  exclusion  of 
“band  instruments”  from  the  definition 
of  instructional  equipment,  and  more 
than  one  hundred  protested  the 
exclusion  of  “gym  equipment." 

Generally  their  objections  were  based 
on  the  educational  and  social  values  of 
music  and  physical  education  in 
instructional  programs.  Several  noted 
that  exclusion  of  this  equipment  affected 
the  very  programs  most  fi'equently 
sacrificed  when  school  systems 
encounter  local  budget  limitations.  Some 
commenters  also  noted  that  many 
parents  are  unable  to  furnish  band 
instruments  for  their  children’s  use. 

Many  commpnters  also  raised 
questions  about  the  eligibility  of  related 
types  of  equipment,  e.g.,  orchestral 
instruments  and  athletic  equipment 
Other  commenters  said  that  only 
persons  involved  in  instructional 
programs  at  the  the  State  and  local  level 
could  properly  decide  whether 
particular  items  of  equipment  Were 
directly  related  to  instruction  in  an 
academic  subject.  A  few  conunenters 
approved  of  the  definition  of 
instructional  equipment  as  written;  two 
protested  the  exclusion  of  stoves  and 
refrigerators;  and  one  said  fumitiire  for 
staff  offices  should  be  permitted. 

Response.  A  change  has  been  made. 
House  Report  No.  95-1137, 95th  Cong., 

2d  Sess.  indicates  the  concern  of 
Congress  that  Part  B  funds  “were  being 
misused  to  purchase  general  office 
equipment  such  as  typewriters,  ice 
machines,  and  filing  cabinets  and  for 


items  peripheral  to  basic  learning  such 
as  uniforms  and  a  background  music 
system"  (at  63). 

The  same  report  requests  the 
Commissioner  to  take  this  concern  into 
account  and  provide  “very  clear 
guidelines  .  .  .  to  local  educational 
agencies  on  the  use  of  these  funds  as 
intended  by  Congress”  (at  63).  The 
House  Report  does  not  make  clear, 
however,  whether  the  Committee 
intended  to  make  all  band  instruments 
and  gym  equipment  ineligible,  or  merely 
to  respond  to  those  particular  abuses 
brought  to  its  attention,  that  is,  items 
“peripheral  to  basic  learning"  such  as 
office  furniture,  stoves  and  refrigerators, 
band  uniforms,  sound  systems  and 
bleacher  seats. 

The  proposed  definition  of 
“instructional  equipment"  attempted  to 
interpret  the  intent  of  the  Committee  in 
a  way  best  suited  to  accomplish  the  goal 
of  providing  “very  clear  guidelines"  to 
State  and  local  educational  agencies 
while  at  the  same  time  satisfying  the 
concerns  of  Congress  over  the  misuse  of 
funds.  Additionally,  while  it  may  be  true 
that  music  and  physical  education 
programs  are  often  sacrificed  when 
school  systems  encounter  budget 
limitations,  it  is  not  the  purpose  of  part 
B  to  ameliorate  these  situations. 

There  is  little  doubt,  however,  that  the 
fundamental  objective  of  the  Part  B 
program  is  to  make  materials  and 
equipment  available  to  local  educational 
agencies  “for  instructional  purposes 
o^y"  (sections  421(1)  and  (2)  of  the  Act). 
The  commenters  have  demonstrated  the 
widespread  belief  that,  in  some, 
instances,  certain  musical  instruments 
and  gym  equipment  can  be  regarded  as 
appropriate  for  providing  instruction  in 
academic  subjects.  In  view  of  the  lack  of 
clarity  in  the  House  Report,  the 
Commissioner  believes  the  total 
exclusion  of  all  band  instruments  and 
gym  equipment  is  too  sweeping  and  not 
necessary  to  achieve  the  fundamental 
objective  of  Congress. 

Therefore,  the  definition  of 
“instructional  equipment”  has  been 
rewritten  to  explain  that  Part  B  funds 
may  be  used  to  acquire  musical 
instruments  and  physical  education 
equipment  if  used  for  instructional 
purposes  in  music  or  physical  education 
classes  in  the  school’s  regular 
instructional  program.  The  definition 
excludes  musical  instruments  and  gym 
equipment  acquired  for  non- 
instructional  purposes,  such  as 
recreational  use.  The  specific  exclusion 
of  office  furniture,  stoves,  refrigerators, 
band  uniforms,  and  bleacher  seats  are 
retained  as  these  items  appear  to  be 
“peripheral  to  basic  learning"  and 
within  the  scope  of  the  specific  abuses 


to  which  Congress  was  reacting  in  Pub. 
L.  95-^61. 

It  is  the  responsibility  of  SEAs  and 
LEAs  to  see  that  requests  for  the 
acquisition  of  equipment  in  the  areas  of 
music  and  physical  education,  as  in  all 
areas,  are  supported  by  evidence  of  the 
intent  to  use  the  equipment  for 
instructional  purposes  only. 

"Instructional  materials  " 

Comment.  A  commenter  objected  to 
the  inclusion  of  raw  materials  for  the 
preparation  of  instructional  resources 
within  the  definition  of  “instructional 
materials.”  The  commenter  noted  that 
raw  materials  used  to  prepare 
instructional  materials  are  consumed  in 
the  process  of  creating  a  new  product 
and  that  raw  materials  might  be 
fashioned  into  products  used  for 
religious  instruction. 

Response.  No  change  has  been  made. 
Under  the  program  authorized  by  Title 
III  of  the  National  Defense  Education 
Act  of  1958 — one  of  the  predecessors  of 
the  Title  IV.  Part  B  program — grantees 
were  permitted  to  acquire  raw  or 
processed  materials  or  component  parts 
to  be  made  into  finished  products  for 
instruction  in  the  academic  subjects. 
Moreover,  such  materials  are  not  truly 
consumed  in  use  but  may  be  considered 
converted  into  items  of  a  useful  and 
durable  nature. 

Of  course,  the  instructional  resources 
created  from  these  raw  materials  may 
only  be  used  for  instructional  purposes 
and  not  for  religious  instruction  or 
worship.  In  any  event,  because  the 
participation  of  children  attending 
private  schools  is  planned  cooperatively 
by  the  LEA  and  the  representatives  of 
those  chlidren,  the  intended  use  of  the 
raw  materials  will  be  apparent  prior  to 
their  acquisition. 

Comment.  A  commenter  stated  that 
“school  library  resources”  should  be 
deleted  from  the  definition  of 
“instructional  materials"  because  its 
inclusion  made  it  difficult  to  monitor 
and  evaluate  the  impact  of  Part  B  upon 
school  library  programs.  The  commenter 
said  that  “school  library  resources" 
should  be  defined  separately. 

Response.  No  change  has  been  made. 
Section  421(1)  of  the  Act  authorizes,  in 
part,  “the  acquisition  of  school  library 
resources,  textbooks,  and  other  printed 
and  published  instructional  materials” 
(emphasis  added).  Therefore  it  seems 
clear  that  Congress  considers  “school 
library  resources"  to  be  a  type  of 
“instructional  material.”  These 
regulations  do  contain  a  separate 
definition  of  school  library  resources. 

Comment.  One  commenter  asked  why 
the  definition  of  “instructional 
materials"  limited  the  eligibility  of 
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materials  to  those  items  that  with 
reasonable  care  are  expected  to  last 
more  than  one  year. 

Response.  No  change  has  been  made. 
This  provision  has  been  a  part  of  the 
Part  B  program,  and  its  predecessors,  for 
a  number  of  years.  The  legislative 
history  surrounding  Pub.  L.  95-561  does 
not  indicate  that  Congress  intended  to 
alter  this  long-standing  interpretation. 
The  requirement  insures  that  the 
materials  purchased  will  be  durable 
enough  to  withstand  ordinary  use.  There 
have  been  very  few  problems  with  LEAs 
purchasing  short-lived  materials  in 
previous  years. 

“Private  school” 

Comment.  One  commenter  requested 
a  more  restrictive  definition  of  “private 
school.”  Another  commenter  said  the 
regulations  should  give  SEAs  and  LEAs 
the  authority  to  define  “private  schools.” 

Response.  No  change  has  been  made. 
Section  406  of  the  Act  explains  that 
children  attending  private,  nonprofit 
elementary  and  secondary  schools  are 
intitled  to  participate  in  Title  IV.  The 
definition  of  “private  school”  is 
consistent  with  the  definition  of 
“private”  provided  in  EDGAR.  The  term 
“nonprofit"  is  defined  in  EDGAR;  the 
terms  “elementary  school”  and 
“secondary  school”  are  defined  in 
section  1001  of  the  Act. 

“Testing” 

Comment.  One  commenter  requested 
that  the  definition  of  “testing”  be 
expanded  to  include  personality  testing, 
specifically  “the  use  of  measures  to 
assess  the  emotional  functioning  of 
students  who  are  suspected  of  being 
seriously  emotionally  disturbed  in  order 
to  determine  how  their  educational 
needs  can  be  met.” 

Response.  No  change  has  been  made. 
The  regulatory  definition  of  testing  for 
the  piupose  of  this  program  has 
remained  materially  the  same  for  a 
number  of  years.  The  legislative  history 
of  Pub.  L.  95-561  does  not  indicate  that 
Congress  sought  to  expand  it. 

“Textbooks” 

Comment.  A  commenter  was 
concerned  about  the  definition  of 
“textbooks”  because  it  does  not  state 
that  textbooks  acquired  with  Part  B 
funds  must  be  supplementary.  This 
commenter  feared  that  in  the  absence  of 
this  qualifying  language,  Part  B  could 
become  merely  a  basic  textbook 
acquisition  program,  and  not  be  used  to 
improve  library  and  media  services.  It 
was  the  view  of  the  commenter  that  Part 
B  funds,  if  used  to  acquire  textbooks, 
should  be  used  only  for  supplementary 
texts. 


Response.  No  change  has  been  made. 
There  is  no  statutory  basis  for  this  type 
of  requirement.  The  improvement  of 
school  library  and  media  services  is 
only  one  of  the  specific  purposes  of  Part 
B;  the  acquisition  of  textbooks  is 
another.  All  Part  B  projects  are  designed 
to  meet  the  identified  needs  of  the 
children  selected  to  participate.  While  it 
would  be  desirable  ^at  Part  B  funds 
earmarked  for  textbook  purchases  be 
used  for  supplementary  texts,  the 
specific  educational  needs  of  the 
participating  children  must  be  regarded 
as  controlling,  and  in  some  cases  it  may 
be  appropriate  to  acquire  basic 
textbooks. 

Section  134.10  Documents  the  State 
must  submit  to  get  a  grant. 

Comment.  One  commenter  suggested 
that  the  regulations  should  require  a 
greater  degree  of  involvement  from 
institutions  of  higher  education  in  the 
development  of  State  plans. 

Response.  No  change  has  been  made. 
T  eachers  from  institutions  of  higher 
education  must  be  represented  on  the 
advisory  coimcil  under  section 
404(b)(l)(A)(ii)  of  the  Act.  Section 
404(aj(12)  of  the  Act  also  requires  the 
involvement  of  institutions  of  higher 
education  in  the  development  of  the 
comprehensive  plan  for  inservice  and 
preservice  education.  The  Title  IV 
statute  does  not  authorize  the 
Commissioner  to  require  further 
involvement  of  institutions  of  higher 
education.  This  type  of  involvement  is, 
of  course,  permissible. 

Comment.  One  commenter 
recommended  that  the  State  plan  and 
LEA  applications  set  forth 
“programmatic  and  training  strategies  to 
eliminate  sexism  in  guidance  and 
counseling"  and  “assurances  for 
developing  bias-free  competency 
testing.” 

Response.  No  change  has  been  made. 
Title  IV  of  the  Act  does  not  authorize 
OE  to  impose  these  requirements.  Of 
course,  as  indicated  by  45  CFR  100b.5(X) 
(EDGAR),  SEAs  and  LEAs  are  required 
to  comply  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  Title  IX  of  the 
Education  Amendments  of  1972. 

Section  134.11  Conditions  the  State 
must  meet  before  submitting  a  plan — 
State  advisory  council  (proposed 
section  134.12). 

Comment.  A  commenter  stated  that 
this  provision  would  be  clearer  if  the 
regulations  indicated  how  Pub.  L.  95-561 
alters  the  required  membership  of  the 
State  advisory  council  fi'om  Pub.  L.  93- 
380. 

Response.  A  change  has  been  made. 
Section  134.11(a)  of  the  regulations 


clearly  lists  the  required  membership  of 
the  State  advisory  council.  Therefore,  it 
is  not  necessary  to  list  those  resources 
added  to  the  State  advisory  council  by 
Pub.  L  95-561. 

Comment.  One  commenter  questioned 
the  legal  authority  for  permitting  a  single 
member  of  the  State  advisory  council  to 
represent  more  than  one  of  the  cultural 
or  educational  resources  specified  by 
section  404(b)(1)(A)  of  the  Act. 

Response.  No  change  has  been  made. 
House  Report  No.  95-1753,  95th  Cong., 

2d  Sess.  at  278  clarifies  that  “States  may 
appoint  one  person  to  their  advisory 
councils  to  fulfill  more  than  one  of  the 
requirements  for  membership.” 

Comment.  One  commenter  suggested 
that  the  State  advisory  coimcil  include 
“women  who  are  knowledgeable  of  and 
sensitive  to  the  problems  of  sex 
discrimination  and  stereotyping  in 
guidance,  counseling,  and  testing 
programs.”  Another  commenter 
suggested  that  a  social  worker  be  added 
to  the  State  advisory  council. 

Response.  No  change  has  been  made. 
Section  404(b)(1)(A)  of  the  Act  identifies 
the  resources  that  must  be  represented 
on  the  advisory  council.  The 
Commissioner  does  not  have  the 
authority  to  add  to  or  subtract  from 
these  statutory  requirements.  However, 
States  are  not  restricted  in  the  selection 
of  persons  to  represent  each  resource 
and  may  add  representatives  of  other 
resources. 

Comment.  Several  commenters 
suggested  that  the  regulations 
specifically  require  that  a  practicing 
teacher  or  a  member  of  a  teacher 
organization  serve  on  the  State  advisory 
council. 

Response.  No  change  has  been  made. 
Section  404(b)(1)(A)  of  the  Act  does  not 
authorize  the  Commissioner  to  impose 
such  a  requirement.  States  may  choose 
to  include  such  resources,  of  course. 

Comment.  One  commenter  questioned 
if  the  use  of  the  phrase  “teachers  from 
institutions  of  higher  education”  in 
section  404(b)(l)(A)(ii)  of  the  Act 
excluded  administrators  of  institutions 
of  higher  education  as  members  of  the 
State  advisory  council. 

Response.  No  change  has  been  made. 
Section  404(b)(1)(A)  identifies  the 
resources  that  must  be  represented  on 
the  advisory  council;  however,  this  list 
does  not  exclude  other  resources. 

Section  134.12  Conditions  the  State 
must  meet  before  submitting  a  plan — 
maintenance  of  effort,  (proposed  Section 
134.13) 

Comment.  A  commenter  objected  to 
the  maintenance  of  effort  requirement, 
stating  that  it  should  be  deleted  because 
of  declining  enrollment. 
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Response.  No  change  has  been  made. 
Section  404(a)(7)  of  the  Act  requires 
maintenance  of  effort  for  Parts  B  and  D 
of  Title  rV  and  section  521  of  Title  V.  Of 
course,  SEAs  may  measure  maintenance 
of  effort  on  a  per  student  basis,  in  the 
case  of  declining  enrollment 
Comment  A  commenter  asked  why 
proposed  §  134.13(e)  gave  the  State 
authority  to  exclude  LEAs  or  children 
enrolled  in  private  schools  from 
participation  in  Part  B  or  part  D  under 
certain  circumstances. 

Response.  No  change  has  been  made. 
These  exclusions  are  permitted  to 
ensure  that  an  entire  State  is  not  denied 
participation  in  the  Part  B  or  Part  D 
program  if  the  Commissioner  declines  to 
waive  the  State’s  requirement  to 
maintain  expenditures  and  if  an  LEA’s 
or  private  school’s  failiue  to  maintain 
expenditures  prevents  the  State  from 
complying  with  the  maintenance  of 
effort  requirement.  Unless  this  exclusion 
is  permitted,  decreased  expenditures  in 
one  or  more  LEAs  or  private  schools, 
under  circumstances  that  would  not  be 
regarded  as  grounds  for  a  waiver,  would 
throw  the  entire  State  out  of  compliance. 

Comment  A  commenter  suggested 
that  proposed  §  134.13  be  revised  by 
insertion  of  the  phrase  “or  Federal  funds 
for  which  the  recipient  is  not  directly 
accountable  to  the  Federal  or  State 
government"  immediately  following  the 
phrase  “non-Federal  funds"  each  time 
that  phrase  appears.  The  commenter 
stated  that  many  LEAs  receive  Federal 
funds  under  such  programs  as  Impact 
Aid,  Pub.  L  81-874,  for  which  they  are 
not  directly  accountable  to  the  Federal 
or  State  government. 

Response.  No  change  has  been  made. 
The  statutory  maintenance  of  effort 
requirement  is  expressed  in  terms  of 
"fimds  derived  from  non-Federal 
sources." 

Comment  A  commenter  pointed  out 
that  proposed  §  134.13(d)(lj  refers  to 
averaging  “appropriations"  while 
proposed  $  134.13(d)(2)  refers  to 
averaging  “funds." 

Response.  A  change  has  been  made  in 
S  134.12(d)(1)  to  clarify  that  under  the 
conditions  described,  a  State  may 
choose  to  average  its  non-Federal 
expenditures  for  programs  described  by 
Part  B  and  part  D  and  section  521  of 
Title  V  of  the  Act. 

Comment  A  commenter  questioned 
whether  a  State  could  exclude  more 
than  one  LEA  that  had  failed  to 
maintain  non-Federal  expenditures. 

Response.  No  change  has  been  made. 
However,  under  §  134.12(e)(1)  an  SEA 
may  exclude  more  than  one  LEA  that 
has  failed  to  maintain  non-Federal 
expenditures. 


Comment  A  commenter  suggested 
that  the  maintenance  of  effort 
requirement  should  not  be  applied  to  the 
expenditures  of  private  schools  because 
LEAs  and  SEAs  have  no  control  over 
private  schools,  and  SEAs  do  not 
normally  require  for  their  own  purposes 
any  data  from  private  schools. 

Response.  No  change  has  been  made. 
Section  404(a)(7)  of  the  Act  requires  that 
the  maintenance  of  effort  determination 
be  made  on  the  basis  of  the  State’s  total 
expenditures — that  is,  expenditures  of 
the  State,  its  LEAs,  and  private 
schools — for  program  piuposes. 

Comment  A  commenter  requested 
clariffcation  of  maintenance  of  effort  for 
Part  B  and  Part  D  regarding  State,  LEA, 
and  private  school  expenditures  for 
testing,  coimseling,  and  guidance.  The 
commenter  wondered  whether  non- 
Federal  expenditures  for  testing, 
counseling,  and  guidance  should  be 
separated  from  those  for  instructional 
materials  and  equipment. 

Response.  No  change  has  been  made. 
To  fulfill  the  maintenance  of  effort 
requirement  for  part  B  as  amended  by 
Pub.  L.  65-561,  which  transferred  the 
guidance,  counseling,  and  testing 
program  to  Part  D  of  Title  FV,  SEA,  LEA, 
and  private  school  expenditure  data  for 
school  library  resources,  textbooks, 
other  instructional  resources,  and 
instructional  equipment  must  be 
reported  for  the  first  and  second 
preceding  fiscal  years.  Similarly,  for  Part 
D,  SEA,  LEA.  and  private  school 
expenditures  for  guidance,  counseling, 
and  testing  must  be  reported  for  the  ^st 
and  second  preceding  fiscal  years. 

Comment  Two  commenters  said  that 
complying  with  the  maintenance  of 
effort  requirement  for  Part  D  will  prove 
difficult  and  proposed  amending  or 
deleting  the  requirement. 

Response.  No  change  has  been  made. 
The  maintenance  of  effort  requirement 
for  Part  D  is  statutory. 

Section  134.30  Documents  the 
applicant  must  submit  to  get  a  subgrant 

Comment  One  commenter  suggested 
that  §  134.30(b)  (1),  (2).  and  (3)  unduly 
restrict  the  ability  of  SEAs  to  obtain  the 
information  they  need  annually  to 
determine  wheAer  LEAs  are  complying 
with  Federal  requirements. 

Response.  A  ^ange  has  been  made. 
Proposed  8  134.30(b)  has  been  rewritten 
to  provide  “An  S^  may  require  an  LEA 
to  supplement  annually  its  project 
application  for  Part  B  or  D  fimds  with 
the  information  it  needs  to  determine 
whether  the  LEA  is  complying  with  the 
requirements -of  the  Act, 
including  *  •  *  ”  This  clarifies  that 
SEAs  are  not  restricted  to  the  types  of 
information  specifically  mentioned  by 


the  regulations,  but  may  require  LEAs  to 
provide  whatever  information  is 
reasonably  necessary  to  determine 
compliance  with  statutory  and 
regulatory  requirements. 

Section  134.31  Provisions  required  in 
the  documents. 

Comment.  Several  commenters 
suggested  changes  in  the  data  to  be 
included  in  an  LEA  application 
concerning  the  participation  of  private 
school  children.  One  commenter 
objected  to  the  requirement  that  the 
number  of  private  school  children 
enrolled  in  schools  located  within  its 
boundaries  be  included,  suggesting  that 
only  the  number  attending  eligible  and 
participating  private  schools  was 
necessary. 

Another  suggested  that  all 
documentation  should  be  eliminated 
because  of  the  paperwork  required,  in 
favor  of  an  assurance  that  the  LEA  has 
complied  with  the  requirements  for 
consultation  with  the  representatives  of 
the  private  school  children.  One 
commenter  requested  that  no  change  be 
made. 

Response.  No  change  has  been  made. 
It  is  believed  that  the  SEA  needs  to 
know  the  nimber  of  public  and  private 
school  children  enrolled  in  schools 
located  within  the  boundaries  of  the 
LEA  if  it  is  to  determine  whether  the 
LEA  is  providing  equitably  for  private 
school  children. 

Comment  One  commenter  felt  that 
LEAs  should  be  required  to  list  the 
names  and  addresses  of  all  private 
schools  within  its  boundaries. 

Response.  A  change  has  been  made. 
Paragraph  (b)  has  been  revised  to  permit 
SEAs  to  request  the  names  and 
addresses  of  all  private  schools  within 
the  boundaries  of  an  LEA.  To  require  all 
LEAs  to  include  this  information  might 
duplicate  information  already  known  to 
the  SEA. 

Section  134.40  Determination  of  the 
amount  of  the  subgrant 

Comment  Six  commenters  objected  to 
using  200  percent  of  the  per  pupil 
amount  used  for  the  enrollment  factor  as 
the  higher  per  pupil  allocation  for  the 
tax  effort  and  hi^  cost  child  factors 
because  it  was  too  high,  and  suggested 
amounts  ranging  between  125  and  175 
percent.  Other  commenter  said  that  the 
200  percent  amoimt  was  too  inflexible, 
was  unfair  to  States  whose  tax  levels 
are  frozen,  and  would  concentrate  part 
B  funds  in  too  few  LEAs.  One 
commenters  said  the  200  percent  amount 
tended  to  reward  LEAs  whose  tax  effort 
is  above  average,  but  not  as  far  as  some 
other  LEAs.  Two  commenters  suggested 
that  the  States  should  have  sole  control 
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of  the  amount  of  Title  IV-B  funds 
distributed  to  LEAs. 

Several  commenters  complained  that 
the  provision  was  not  clearly  written  or 
demonstrated  that  they  had  not 
understood  it.  Several  commenters 
requested  an  example  of  the  formula’s 
operation.  One  commenter  asked  for  the 
rationale  for  the  200  percent  level. 

Response.  A  change  has  been  made. 
With  respect  to  the  distribution  of  Part  B 
funds  among  LEAs,  section  422(a)  of  the 
Act  requires  the  Commissioner  to 
prescribe  criteria  that  will  "provide 
higher  per  pupil  allocations  to  (1)  local 
educational  agencies  whose  tax  effort 
for  education  is  substantially  greater 
than  the  State  average  tax  effort  for 
education,  but  whose  per  pupil 
expenditure  *  *  *  is  no  greater  than  the 
average  per  pupil  expenditure  in  the 
State,  and  (2)  local  educational  agencies 
which  have  ^e  greatest  numbers  of 
percentages  of  children  whose 
education  imposes  a  higher  than 
average  cost  per  child,  such  as  children 
h'om  low-income  families,  children 
living  in  sparsely  populated  areas  and 
children  from  families  in  which  English 
in  not  the  dominant  language.” 

An  additional  per  pupil  amount  that  is 
at  least  equal  to  the  per  capita 
enrollment  allocation  is  reasonable 
because  it  allocates  enough  Part  B  funds 
to  have  an  impact  upon  the  two 
categories  of  LEAs  identiHed  by  the 
statute  and  is  not  unduly  burdensome; 

34  States  are  already  in  compliance,  or 
very  close  to  it.  Moreover,  the 
regulations  afford  States  substantial 
freedom  to  identify  which  LEAs  qualify 
on  the  basis  of  their  high  tax  effort  and 
what  categories  of  children  will  be 
regarded  as  "high-cost  children.” 

For  clarity,  the  provision  has  been 
reworded  and  an  example  of  its 
operation  included. 

Comment,  One  commenter  said  that 
an  SEA  that  was  unable  to  provide 
information  regarding  the  tax  effort  and 
expenditures  of  each  LEA  should  be 
permitted  to  decline  to  award  higher  per 
pupil  allocations  under  the  tax  effort 
factor. 

Response.  No  change  has  been  made. 
Section  422(a)  of  the  Act  requires  the 
State  to  provide  higher  per  pupil 
allocations  to  LEAs  whose  tax  effort  is 
substantially  greater  than  the  State 
average  tax  effort  but  whose  per  pupil 
expenditure  (excluding  funds  awarded 
under  Title  I  of  ESEA)  is  no  greater  than 
the  average  per  pupil  expenditure  in  the 
State.  It  is  therefore  appropriate  to  allow 
a  State  to  decline  to  use  the  tax  effort 
factor  only  where  enough  information  is 
provided  to  allow  the  Commissioner  to 
determine  that  no  LEAs  in  the  State 
satisfy  the  statutory  standards. 


Comment.  A  commenter  asked  why 
an  exemption  from  the  high  tax  effort 
factor  in  relation  to  the  part  B 
distribution  formula  (§  134.40(a)(2))  was 
granted  in  terms  of  substantially  equal 
expenditures.  The  commenter  felt  that 
the  exemption  should  be  in  terms  of 
equal  tax  effort  since  a  State  could  have 
substantially  equal  expenditmes  among 
LEAs  that  tax  themselves  quite 
differently. 

Response.  A  change  has  been  made. 

A  State  is  permitted  to  decline  awarding 
higher  per  pupil  allocations  for  high  tax 
effort  only  if  no  LEA  in  the  State 
satisfies  ^e  statutory  requirement. 
Therefore,  an  SEA  may  decline  to  award 
higher  per  pupil  allocations  to  LEAs  only 
if  it  provides  enough  information  in  its 
State  plan  to  allow  the  Commissioner  to 
determine  that  no  LEA  is  making  a 
substantially  greater  than  average  tax 
effort,  or.  if  any  LEA  is  making  a 
substantially  greater  than  average  tax 
effort,  its  per  pupil  expenditures  exceed 
the  State  average. 

Section  134.41  Multi-year  part  C 
projects. 

Comment.  A  large  number  of 
commenters  objected  to  the  five  year 
limitation  on  funding  an  ESEA  Title  IV- 
C  project  imposed  by  §  134.41(a).  These 
commenters  argued  that  the  statute 
refers  to  a  5-year  limitation  on  funding  a 
particular  activity.  In  essence,  they 
maintain  that  the  development  and 
demonstration  aspects  of  a  project  are 
entirely  different  project  activities. 

Response.  No  change  has  been  made. 
While  the  Title  IV  statute  is  not 
absolutely  clear  on  this  matter,  the 
Commissioner  believes  it  was  the  intent 
of  Congress  to  impose  a  5-year 
limitation  (excluding  planning  grants) 
upon  the  duration  of  Part  C  projects. 

Section  432(a)  of  the  Act  states  that 
"funds  may  be  provided  to  a  local 
educational  agency  under  Part  C  for  a 
particular  activity  for  a  period  of  not  to 
exceed  five  fiscal  years  *  *  *” 

(Emphasis  added.)  In  addition,  the  Title 
IV  statute  clearly  does  contemplate  the 
award  of  “planning,”  "development,” 
and  "demonstration”  subgrants 
(sections  431(a)(1),  431(a)(2)  and  432(a)), 
each  of  which  has  commonly 
understood  characteristics  that  might  be 
considered  as  distinct  activities. 

However,  a  careful  reading  of  section 
431  shows  that  Congress  used  the  term 
"activities”  to  refer  to  the  substantive 
natme  of  authorized  projects,  such  as 
projects  for  handicapped  children  or 
projects  for  educationally  deprived 
children,  and  not  to  the  possible  stages 
through  which  a  single  project  may 
progress.  It  should  be  noted  that  when 
the  statute  refers  to  development. 


demonstration,  or  planning  it  does  so  in 
a  way  that  distinguishes  those  concepts 
from  the  statutory  meaning  of  the  term 
"activities.”  For  example,  section 
431(a)(1)  authorizes  the  use  of  subgrants 
for  “the  development  and  demonstration 
of  activities  designed  to  address  serious 
educational  problems  *  *  *.” 

The  legislative  history  of  these 
provisions  supports  this  view.  House 
Report  No.  95-1137,  95th  Cong.,  2d  Sess. 
at  64  explains  that  Congress  noted  “a 
major  problem”  in  “getting  the  local 
districts  to  continue  projects  *  *  *  once 
Federal  funding  terminates.”  To  remedy 
this  problem.  Congress  observed  that 
“although  States  for  the  most  part  have 
limited  Part  C  projects  to  three  or  five 
years  of  Federal  fimding  *  *  *  this  ought 
to  be  clearly  spelled  out,  so  that  other 
districts  can  benefit  from  Federal  seed 
money.”  As  a  result  Pub.  L.  95-561 
"states  explicitly  that  these  Federal 
funds  will  be  available  for  no  more  than 
five  years  *  *  *.”  In  short,  in  the 
Education  Amendments  of  1978, 
Congress  sought  to  limit,  not  lengthen, 
the  duration  of  Part  C  projects. 

Against  this  backgroimd  it  would  be 
anomalous  to  construe  development  and 
demonstration  subgrants  as  separate 
project  “activities.”  The  result  of  doing 
so  would  be  to  implicitly  sanction  Part  C 
projects  of  ten  (or  more)  years’ 
duration — much  longer  than  the  practice 
prior  to  Pub.  L.  95-561. 

Comment.  A  large  number  of 
commenters  objected  to  the  requirement 
in  paragraph  (b)  that  LEAs  intend  to 
support  successful  Part  C  project 
activities  with  non-Federal  resomces 
when  Part  C  funds  are  no  longer 
provided.  They  pointed  out  that  this 
requirement  would  prohibit  an  LEA  that 
uses  Title  IV-C  funds  to  develop  a 
successful  compensatory  education 
project  or  a  successful  project  for 
handicapped  children  from  using  Title  I, 
ESEA  or  Pub.  L.  94-142  funds  to 
continue  those  successful  activities 
beyond  the  life  of  the  Title  IV-C 
project — while  an  LEA  that  merely 
adopts  those  successful  activities 
presumably  could  use  those  Federal 
funds. 

Response.  A  change  has  been  made. 
Section  432(a)  of  the  Act  explains  that  it 
is  the  intent  of  Congress  “to  ensure  that 
successful  practices  developed  with 
(Title  IV-C  funds)  be  adopted  and 
supported  as  part  of  the  regular  program 
of  the  (participating  LEAs).”  (Emphasis 
added.) 

Neither  the  Title  IV  statute  nor  its 
legislative  history  clearly  defines  the 
meaning  of  the  term  “regular  program” 
or  explains  what  sources  of  funding 
Congress  believed  would  be  used  to 
provide  an  LEA’s  regular  program.  The 
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proposed  regulations  implemented  the 
Congressional  intent  by  requiring  the 
SEA  to  determine,  before  making  a 
funding  commitment,  that  the  LEA 
intends  to  adopt  successful  project 
activities  as  part  of  its  regular  program. 
Based  upon  language  in  House  Report 
No.  95-1137, 95th  Cong.  2d  Sess.,  at  64- 
65,  the  proposed  regulations  defined  the 
LEA’S  regular  program,  in  part,  as  those 
activities  supported  by  non-Federal 
funds. 

Many  commenters  objected  to  this 
restrictive  interpretation  and  argued 
that  activities  supported  by  Federal 
funds  under  programs  such  as  Title  L 
ESEA  or  Pub.  L  94-142  (EHA)  are 
widely  considered  to  be  part  of  an  LEA's 
“regular  program,"  although  targeted 
upon  the  needs  of  a  specific  student 
population.  The  Commissioner  agrees 
and  believes  it  would  be  inappropriate 
to  discourage  the  adoption  of  successful 
activities  developed  with  Title  IV-C 
funds.  Therefore,  the  regulations  have 
been  changed  to  indicate  that  for  the 
purpose  of  this  requirement  a  State  may 
not  consider  an  activity  that  is 
supported  by  funds  for  which  the  LEA 
must  compete  against  other  LEAs  or 
similar  applicants  as  part  of  its  “regular 
program."  Of  course  an  LEA  may  use 
funds  made  available  under  other 
Federal  programs  to  continue  successful 
Title  rV-^  activities  only  if  that  use  is 
consistent  with  all  the  legal 
requirements  of  those  other  programs. 

For  example,  ESEA  Title  I  fimds  could 
be  used  to  support  an  effective  program 
developed  with  ESEA  IV-C  funds, 
provided  that  it  met  the  statutory 
requirements  for  ESEA  Title  I. 

Comment.  One  commenter  suggested 
that  §  134.41(c)  provide  guidance  for 
determining  precisely  what  constitutes  a 
“substantial  reduction”  in  the  amount  of 
the  forth  and  fifth  year  Title  IV-C 
grants. 

Response.  No  change  has  been  made. 
The  purpose  of  the  required  reduction  is 
to  promote  the  continuation  of 
successful  practices  after  Title  IV-C 
support  has  been  terminated.  Many 
S^s  already  have  funding  strategies 
designed  to  accomplish  this.  To 
prescribe  rigidly  the  amount  of  the 
reduction  would  interfere  with  these 
strategies. 

SEAs  should  be  given  maximum 
flexibility — consistent  with  the  purposes 
of  the  requirement — to  establish  the 
amount  of  the  reduction  during  the 
fourth  and  fifth  year. 

Comment.  One  commenter  raised  a 
number  of  questions  about  the 
requirement,  in  §  134.41(d)(3),  that  the 
LEA  include  in  its  application  for  the 
fourth  and  fifth  year  how  it  will  continue 
to  provide  with  Federal  funds,  equitable 


benefits  to  private  school  children  who 
participate  in  the  project  This 
commenter  suggested  the  requirement 
be  modified  to  require  information  on 
(a)  how  the  private  schools  will 
compensate  for  the  reduction  of  part  C 
funds  in  the  fourth  and  fifth  year 
without  reducing  the  project’s  scope  and 
quality,  and  (b)  how  the  private  school 
will  incorporate  the  activities  into  its 
regular  school  program  after  part  C 
funds  are  no  longer  provided. 

Response.  No  change  has  been  made. 
The  application  requirements  of 
§  134.41(d)  were  designed  to  assist  the 
SEA  in  determining  whether  successful 
part  C  activities  are  being  incorporated 
into  the  LEA’s  regular  school  program  as 
Congress  intended.  While  it  is  hoped 
that  private  schools  will  also 
incorporate  successful  Part  C  practices, 
the  Commissioner  has  no  authority  to 
require  it.  Similarly,  it  is  hoped  that 
during  the  fourth  and  fifth  years  private 
schools  will  be  able  to  contribute 
resources  to  the  Part  C  project  so  that 
the  scope  and  quality  of  the  project  need 
not  be  reduced  for  the  children 
attending  those  schools.  Again, 
however,  the  Commissioner  has  no 
authority  to  require  such  a  contribution. 
If  resources — either  cash  or  in-kind — are 
not  available  for  this  purpose, 
adjustments  may  have  to  be  made  either 
in  the  numbers  of  private  school 
children  participating  in  the  project,  or 
in  the  activities  provided  to  those 
children. 

Section  134.50  Use  of  funds — SEAs. 
(proposed  Section  134.51) 

Comment.  Three  commenters 
interpreted  proposed  §  134.51(a)(l)(ii)  to 
mean  that  of  the  total  State  allotments 
for  Parts  B,  C,  and  D,  15  percent  was  to 
be  used  for  strengthening  the  SEAs  and 
7.5  percent  for  State  leadership  in 
guidance,  counseling,  and  testing. 

Response.  A  change  has  been  made. 
The  proposed  regulations  refer  to  those 
sections  of  the  statute  that  authorize  the 
use  of  funds  for  stengthening  the  SEA 
(sec.  404(a)(9))  and  State  leadership  in 
guidance,  counseling,  and  testing  (sec. 
441(b)).  Section  404(a)(9)  limits  the 
amount  of  funds  for  State  strengthening 
to  15  percent  of  the  Part  C  allocation; 
similarly,  section  441(b)  limits  the  funds 
for  State  leadership  activities  in 
guidance,  counseling,  and  testing  to  7.5 
percent  of  the  Part  O  allocation. 

However,  for  clarity,  the  regulations 
have  been  changed  to  read  as  follows: 

“*  *  *  the  SEA  shall  exclude  from  the 
amount  made  available  to  LEAs  any 
amount  of  Part  C  funds  to  be  expended 
for  strengthening  the  SEA  or  of  Part  D 
funds  to  be  expended  for  State 


leadership  in  guidance,  counseling,  and 
testing.” 

Comment.  One  commenter  asked 
whether  the  requirement  in  proposed 
§  134.51(a)(l)(ii)  that  the  SEA  make  all 
remaining  funds  available  to  LEAs,  after 
reserving  an  amount  for  administration, 
would  preclude  the  “carryover"  of 
program  funds. 

Response.  No  change  has  been  made. 
The  intent  of  this  rule  is  merely  to 
distinguish  between  the  amount  of  funds 
the  State  is  permitted  to  retain  for 
administrative  purposes  and  the  amoimt 
of  funds  that  must  be  subgranted  to 
LEAs  for  projects.  It  does  not  affect  the 
provisions  of  subpart  G,  EDGAR, 
pertaining  to  the  “carryover”  of  Title  IV 
funds. 

Section  134.52  Use  of  funds — 
Departments  of  Defense  and  the 
Interior,  (proposed  Section  134.51(j)) 

Comment.  A  commenter  stated  that 
the  requirement  of  proposed 
§  134.51(j) — that  the  Departments  of  the 
Interior  and  Defense  use  a  substantial 
amount  of  their  grants  for  children  with 
the  greatest  educational  need — was  not 
required  by  the  statute  and  should  not 
be  included  as  a  regulatory  requirement. 

Response.  A  change  has  been  made. 
This  requirement  now  applies  only  to 
Part  B  of  Title  IV,  and  Part  D  of  Title  IV 
when  the  grant  is  distributed  on  a 
formula  basis.  The  Departments  are 
unable  to  comply  with  the  tax  effort  and 
high  cost  child  factors. 

Section  134.53  Use  of  Part  C  funds — 
SEAs.  Insular  Areas,  and  Departments 
of  Defense  and  the  Interior,  (proposed 
Section  134.51) 

Comment.  A  commenter  asked  why 
there  was  no  reference  in  the  proposed 
regulations  to  the  new  requirements 
regarding  the  expenditure  of  certain  set- 
asides  of  Part  C  funds  on  projects  for 
improving  school  management  and 
compensatory  education. 

Response.  A  change  has  been  made. 
Section  134.53(c)  includes  a  reference  to 
the  expenditure  of  Part  C  funds  to 
improve  school  management  and 
encourage  innovation  and  improvement 
in  compensatory  educational  efiorts. 

Comment.  One  commenter 
recommended  that  the  15  percent  set- 
aside  for  handicapped  students  under 
Part  C  should  be  reassessed  in  light  of 
the  requirements  of  Pub.  L.  94-142  and 
programs  in  some  States  which  provide 
funds  to  LEAs  for  educating 
handicapped  children. 

Response.  No  change  has  been  made. 
The  15  percent  set-aside  of  Part  C  funds 
for  handicapped  children  is  required  by 
section  432(c). 
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Comment  One  commenter  objected  to 
the  wording  of  the  requirement  in 
proposed  §  134.51(e](2]  concerning  the 
use  of  Part  C  funds  for  the  handicapped. 
The  commenter  said  that  the  use  of 
“may”  suggests  that  the  15  percent  is 
optional  rather  than  mandatory. 

Response.  A  change  has  been  made  in 
§  134.53(c)(3).  “Shall”  has  been 
substituted  for  "may.” 

Section  134.54  Use  of  Part  C  funds — 
supplementing  Part  C  subgrants, 
(proposed  Section  134.51(f)) 

Comment  One  commenter 
recommended  that  proposed  §  134.51(f) 
(2),  (3),  and  (4)  be  deleted  because  S^s 
should  have  the  flexibility,  once  a 
project  has  been  selected  through  a 
competitive  process,  to  adjust  the 
amoimt  of  the  grant  without  going 
through  another  competitive  process. 

Response.  No  change  has  been  made. 
Section  404(a)(5)  of  the  Act  requires 
SEAs  to  assure  that  all  the  Part  C  funds 
they  receive  will  be  distributed  among 
LEAs  on  an  equitable,  competitive  basis. 
This  requirement  applies  to  all  Part  C 
funds  made  available  to  LEAs,  whether 
as  a  part  of  an  initial  grant  or  a 
supplement  to  it. 

Comment  One  commenter  suggested 
that  proposed  §  134.51(f)(5)  be 
strengthened  to  assure  the  SEAs 
understand  that  supplemental  Part  C 
funds  may  be  awarded  to  conduct 
activities  within  the  scope  of  the 
approved  application. 

Response.  No  change  has  been  made. 
Sections  134.54  (a)  and  (b)  clearly  state 
that  SEAs  may  supplement  Part  C 
subgrants.  However,  §  134.54(e) 
prevents  a  State  from  awarding 
supplementary  Part  C  funds  to  an  LEA 
to  enable  it  to  conduct  activities  outside 
the  scope  of  its  approved  application. 

Comment  A  number  of  commenters 
opposed  the  restriction  of  funds  for 
Statewide  dissemination  in  proposed 
§  134.51  (h)  to  (1)  administrative  funds, 
authorized  by  section  404(a)(8)  of  the 
Act,  (2)  funds  for  State  strenghtening 
authorized  by  section  404(a)(9).  or  (3) 
funds  for  State  leadership  in  guidance, 
counseling,  and  testing,  authorized  by 
section  441(b),  as  it  failed  to  consider 
the  use  of  State  funds. 

.  Response.  A  change  has  been  made. 
The  subsection  has  been  deleted.  It  was. 
of  course,  not  the  intent  of  that  provision 
to  regulate  with  respect  to  the  SEA’s  use 
of  State  funds.  An  SEA  may  also  use 
Title  IV  funds  to  disseminate 
information  about  educational  practices 
to  the  extent  permitted  by  section 
404(a)(8)  (or  section  510  of  Title  V, 

ESEA),  404(a)(9)  (or  section  523  of  Title 
V.  ESI^)  or  section  441(b)  of  the  Act. 


Section  134.55  Use  of  Part  D  funds — 
SEAs,  Insular  Areas,  and  Departments 
of  Defense  and  the  Interior,  (proposed 
section  134.51(i)) 

Comment  One  commenter  asked 
whether  proposed  §  134.51(i)  prohibits 
the  use  of  Part  D  funds  to  supplant  State 
mandated  programs. 

Response.  No  change  has  been  made. 
Section  134.55(c)  does  not  address 
supplanting.  The  provision  does, 
however,  explain  the  type  of 
competition  an  SEA  may  conduct  for 
Part  D  projects.  Under  Part  C,  the  SEA 
may  establish  priorities  among  the 
statutory  program  purposes  and  may 
evaluate  L£A  project  applications  in 
terms  of  these  priorities.  In  contrast, 
under  Part  D  the  State  may  not  establish 
priorities  among  the  program  purposes 
described  in  section  441(a)(2),  but  must 
give  LEAs  complete  discretion  in 
determining  which  Part  D  purposes  they 
wish  to  address.  Consequently  the  Part 
D  competition  must  be  judged  solely  on 
the  basis  of  the  qualitative  aspects  of 
the  proposed  projects,  for  example,  the 
quality  of  the  needs  assessment,  staff, 
evaluation  procedures,  and  the 
likelihood  of  project  success. 

Section  134.56  Use  of  Part  B  funds — 
LEAs.  (proposed  section  134.52) 

Comment  A  commenter  stated  that 
proposed  §  134.52(b)(2)  of  the 
regulations  does  not  make  clear  if  the 
additional  funds  generated  by  “high 
cost”  children  under  section  422(a)(2)  of 
the  Act  may  be  spent  at  the  discretion  of 
the  LEA. 

Response.  No  change  has  been  made. 
Section  134.56(a)  of  the  regulations  does 
clarify  that  LEAs  have  complete 
discretion  (subject  to  the  provisions  of 
•  section  406  of  the  Act  regarding  the 
participation  of  private  school  children) 
in  determining  how  all  funds  they 
receive  under  Part  B  will  be  divided 
among  the  Part  B  program  purposes. 

This  includes  the  additional  funds 
received  by  LEAs  because  of  the 
enrollment  of  large  numbers  or 
percentages  of  children  whose 
education  imposes  a  higher  than 
average  cost.  Section  134.56(c)  requires 
merely  that  the  LEA  receiving  the  higher 
per  pupil  allocations  consider  the 
special  educational  needs  of  those 
children  when  selecting  instructional 
materials  and  equipment. 

Comment.  Two  commenters 
expressed  concern  that  proposed 
§  134.52(b)(2)  implied  that  any 
additional  funds  allotted  to  an  LEA 
because  of  the  presence  of  “high  cost” 
children  must  be  spent  in  the  school 
buildings  attended  by  these  children. 
These  commenters  referred  to  House 


Report  No.  95-1137, 95th  Cong.,  2d  Sess. 
which  stated  (at  66)  that  such  a 
requirement  exceeded  the  law  and 
imposed  a  paperwork  burden  on  these 
LEAs. 

Response.  No  change  has  been  made. 
There  is  no  intent  to  require  that  the 
additional  Part  B  funds  received  by  an 
LEA  because  it  enrolls  a  large  number  or 
percentage  of  “high  cost”  children  be 
spent  solely  for  the  benefit  of  these 
children.  The  regulations  merely  provide 
that  the  special  educational  needs  of 
these  children  shall  be  considered  when 
the  selection  of  materials  and  equipment 
to  be  bought  with  the  “higher  per  pupil 
allocation”  earned  by  the  presence  of 
“high  cost”  children  is  made. 

Section  134.57  Use  of  Part  C  funds — 
LEAs.  (proposed  section  134.52) 

Comment  A  large  number  of 
commenters  objected  to  provisions  of 
the  proposed  regulations  which  limited 
an  LEA’S  use  of  Part  C  funds  to 
disseminate  information  and  provide 
technical  assistance  outside  its 
boundaries  to  no  more  than  25  percent 
of  the  lea’s  subgrant  during  the 
project’s  last  two  years  of  Part  C 
funding.  In  addition,  some  commenters 
objected  to  interpreting  section  431(a)  of 
the  Act  to  the  effect  that  Part  C  funds 
may  be  used  solely  to  improve  the 
subgrantee’s  own  educational  practices. 
Many  commenters  did,  however, 
express  support  for  the  requirement  that 
the  SEA  determine  the  success  and 
worth  of  an  LEA’s  Part  C  project 
activities  before  allowing  that  LEA  to 
disseminate  information  and  provide 
technical  assistance  outside  its 
boundaries. 

Response.  A  change  has  been  made. 
The  limitations  upon  an  LEA’s  use  of 
Part  C  funds  to  demonstrate  its  Part  C 
project  for  the  benefit  of  children 
enrolled  in  schools  outside  its 
boimdaries  have  been  rewritten.  The 
provision  of  the  proposed  regulations 
that  restricted  this  use  of  Part  C  funds  to 
25  percent  of  the  LEA’s  Part  C  subgrant 
during  the  last  two  years  of  its  project 
has  been  deleted.  Under  these  final 
regulations,  an  SEA  may  award  Part  C 
funds  to  an  LEA  for  demonstration  of  its 
project  outside  its  boundaries  when  the 
SEA  determines  that  the  prerequisites 
contained  in  §  134.57(c)  have  been  met. 

In  addition,  these  final  regulations 
prescribe  the  criteria  by  which  the  SEA 
determines  the  amount  of  Part  C  fimds  it 
is  appropriate  to  devote  to  this  type  of 
demonstration,  subject  to  the  “ceiling’’ 
imposed  by  S  134.57(d). 

The  Commissioner  believes  these  final 
regulations  implement  more 
purposefully  and  flexibly  the  statutory 
emphasis  upon  meeting  the  educational 
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needs  the  LEA  identiHes  within  its  own 
boundaries.  The  purpose  of  the  Part  C 
program  is  "to  provide  assistance  to 
local  educational  agencies  within  the 
State  for  activities  that  will  improve  the 
educational  practices  of  those 
agencies.”  This  language,  enacted  by  the 
1978  Education  Amen^ents, 
emphasizes  and  clarifies  what  has  been 
the  traditional  understanding  of  the  Part 
C  program  and  its  predecessors — that  it 
is  primarily  intended  to  improve  the 
educational  practices  of  the  LEAs  that 
receive  the  subgrants. 

This  imderstanding  is  reflected 
elsewhere  in  the  statute.  It  is  found,  for 
example,  in  section  435(b)(3)(D)  of  the 
GEPA  (and  section  501(b)(3)(D)  of  Title 
V,  ESEA)  which  makes  it  the  SEA’s 
administrative  responsibility  to 
disseminate  information  about 
successful  educational  practices,  in 
section  521(7)  of  Title  V-B,  ESEA 
(Strengthening  State  Educational 
Agency  Management)  which  authorizes 
the  use  of  State  strengthening  funds  for 
essentially  the  same  purposes,  and  in 
section  406  of  the  Act,  which,  in 
establishing  the  right  of  children 
attending  private  elementary  and 
secondary  schools  to  participate 
equitably  in  the  Title  IV  program,  does 
so  in  terms  of  the  number  and  needs  of 
the  children  enrolled  in  schools  within 
the  boimdaries  of  the  LEA  that  receives 
the  subgrant. 

On  the  other  hand,  section  431  of  the 
Act  specifically  authorizes  the  use  of 
Part  C  funds  by  an  LEA  to 
"demonstrate”  its  Part  C  project 
activities — ^presumably  to  the  benefit  of 
children  in  other  LEAs.  Accordingly 
§  134.57(a)  of  these  regulations  indicates 
that  it  is  the  primary  but  not  exclusive 
purpose  of  Part  C  funds  to  improve  the 
educational  practices  of  the  LEAs  that 
receive  the  subgrants.  In  addition 
§  134.57(c)  of  these  regulations  clarifies 
the  relationship  between  an  LEA’s 
authority  to  demonstrate  its  Part  C 
project  outside  its  boundaries  and  the 
SEA’s  underlying  responsibility  to 
disseminate  information  about 
successful  educational  practices.  The 
basic  requirement  that  before  an  SEA 
awards  Part  C  funds  to  an  LEA  for 
"demonstration”  outside  its  boundaries, 
the  SEA  must  determine  that  the 
educational  practice  developed  or 
adopted  with  Part  C  funds  is  successful 
and  warrants  wider  circulation,  has 
been  retained. 

Comment.  A  number  of  commenters 
stated  that  the  provisions  of  this  section 
would  prohibit  the  support  of 
"facilitators”  with  Title  IV-C  program 
funds.  One  commenter  asked,  in  effect, 
whether  these  provisions  could  be 


avoided  by  the  practice  of  awarding 
subgrants  to  large  groups  of  LEAs,  such 
as  consortia. 

Response.  No  change  has  been  made, 
although  the  restrictions  upon  the  use  of 
Part  C  funds  by  LEAs  to  disseminate 
information  about  educational  practices 
and  provide  technical  assistance  outside 
their  boundaries  have  been  rewritten. 

A  facilitator  is  commonly  understood 
to  be  an  entity  whose  purpose  is  to  aid 
school  districts  by  informing  them  of  the 
existence  of  educational  practices 
developed  elsewhere,  and  then,  if  a 
school  district  wishes  to  adopt  one  of 
the  educational  practices  of  which  it  has 
learned,  providing  technical  assistance. 
Customarily  the  facilitator  neither 
develops  nor  adopts  educational 
practices  on  its  own.  Instead  it 
circulates  written  information  and 
conducts  meetings  to  disseminate  ' 
information  about  educational  practices 
developed  elsewhere.  In  essence,  a 
facilitator  functions  as  a 
"clearinghouse”  of  information  about 
existing  educational  projects  for  the 
benefit  of  other  school  districts  that  are 
potentially  interested  in  adopting  their 
practices. 

In  enacting  the  1978  Education 
Amendments,  Congress  has  clarified  the 
traditional  understanding  of  the  Title  IV 
program  that  this  clearinghouse  function 
is  the  responsibility  of  the  SEA,  while 
Part  C  funds  are  to  be  used  by  LEAs  to 
improve  their  own  educational  practices 
through  the  development  or  adoption  of 
educational  practices  that  address  their 
particular  educational  needs.  For 
example,  section  435(b)(3)(D)  of  GEPA 
(as  well  as  section  501(b)(3)(D)  of  Title 
V,  ESEA),  explains  that  in  administering 
the  Title  IV  program  the  SEA  is  required 
to  "disseminatje]  throughout  the  State” 
information  about  "successful 
[educational]  practices.” 

In  addition,  an  SEA  is  expressly 
permitted  to  "disseminatje]  information 
concerning  effective  educational 
practices”  with  the  funds  it  receives 
imder  the  Title  V-B  ESEA  program 
(Strengthening  State  Educational 
Agency  Management).  (Section  521(7]). 
At  the  same  time,  the  express  purpose  of 
the  Part  C  program  is  "to  provide 
assistance  to  local  educational  agencies 
*  *  *  for  activities  that  will  improve  the 
educational  practices  of  those 
agencies.”  (Section  431(a)). 

Consequently  the  final  regulations 
prohibit  the  use  of  Part  C  funds  solely  to 
support  this  clearinghouse  function. 

However,  the  Title  IV  statute  does 
specifically  authorize  the  use  of  Part  C 
funds  by  LEAs  to  "demonstrate”  (to 
other  L^s)  the  educational  practices 
they  have  adopted  or  developed  with 
Part  C  funds.  To  some  extent  this 


authority  to  demonstrate  successful 
Title  rV-C  projects — usually  considered 
to  include  the  circulation  of  information 
and  the  provision  of  technical  assistance 
concerning  the  project — overlaps  the 
SEA’s  statutory  obligation  to  function  as 
a  clearinghouse.  Because  of  this  overlap 
it  is  necessary  for  the  regulations  to 
define  with  some  precision  exactly  what 
things  an  LEA  can  do  with  Part  C  funds 
to  "demonstrate”  its  project  to  other 
LEAs  within  the  State,  and  when  it  is 
permissible  to  do  them.  Sections  134.57 
(b)  and  (c)  accomplish  this  in  a 
reasonable  and  flexible  manner. 

Because  consortia  of  LEAs  are 
authorized  to  apply  for  Part  C  subgrants, 
as  are  “intermediate  units”  to  the  extent 
permitted  by  the  statutory  definition  of 
"local  educational  agency,”  the 
possibility  of  widespread  avoidance  of 
the  limitations  upon  demonstration  with 
Part  C  funds  imposed  by  §  134.57  was 
clear.  Therefore  it  was  necessary  to  add 
§  134.57(e]  to  eliminate  this  particualr 
problem.  Consortia  and  intermediate 
units,  of  course,  may  apply  for  and 
receive  subgrants  to  develop  or  adopt — 
and  then  demonstrate  outside  their 
boundaries  to  the  extent  permitted  by 
§  134.57(b) — educational  practices 
suited  to  the  needs  they  identify  within 
their  boimdaries. 

Finally,  it  is  important  to  note  the 
limitations  imposed  upon 
"demonstration”  by  S  134.57  apply  only 
to  activities  conducted  with  Part  C  funds 
for  the  benefit  of  children  enrolled  in 
schools  outside  the  LEA.  These 
regulations  impose  no  restrictions  upon 
similar  uses  of  Part  C  funds  for  the 
benefit  of  children  enrolled  in  schools 
within  the  LEA’s  boundaries. 

Comment.  Several  commenters  stated 
that  prohibiting  the  use  of  part  C  funds 
to  provide  training  outside  the  State  will 
result  in  LEAs  being  unable  to  adopt 
programs  developed  in  other  States. 

Response.  No  change  has  been  made. 
Section  431(a)  states  diat  it  is  the 
purpose  of  Part  C  “to  provide  assistance 
to  local  educational  agencies  within  the 
State  for  activities  that  will  improve  the 
educational  practices  of  those  agencies. 
(Italic  added.)  Thus  an  SEA  may  not 
award  a  subgrant  of  Part  C  funds  to  an 
LEA  to  enable  it  to  conduct  activities  for 
the  benefit  of  persons  outside  the  State 
in  which  it  is  located.  However,  the 
statute  and  regulations  clearly  do  not 
prohibit  interstate  adoption  of 
successful  educational  practices. 

For  example,  an  LEA  in  one  State  that 
receives  a  part  C  subgrant  from  its  SEA 
to  adopt  an  educational  practice 
developed  in  another  State  could  enter 
into  a  contract  with  the  developers  of 
that  practice  for  the  purpose  of 
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obtaining  their  assistance  in  adopting 
the  project. 

Comment.  One  commenter  said  that 
this  provision  would  preclude  an  LEA 
that  has  developed  a  successful 
educational  practice  with  its  own  funds 
from  receiving  Part  C  funds  solely  to 
disseminate  information  or  provide 
technical  assistance  concerning  those 
practices  to  other  LEAs. 

Response.  No  change  has  been  made. 
Section  134.57(b]  of  these  regulations 
explains  that  Part  C  funds  may  be  used 
by  an  LEA  to  disseminate  information 
and  provide  technical  assistance  to 
other  LEAs  within  the  State  only  in 
connection  with  the  educational 
practices  it  has  either  developed  or 
adopted  with  Part  C  funds.  As  explained 
above,  the  purpose  of  the  Part  C  funds  is 
primarily  to  improve  the  educational 
practices  of  those  LEAs  that  compete  for 
and  receive  subgrants — and  the  SEA 
retains  the  basic  responsibility  to 
disseminate  information  about 
successful  educational  practices  on  a 
Statewide  basis.  In  the  instance  posed 
by  the  commenter,  the  LEA's  Part  C 
project  clearly  would  not  primarily 
benefit  the  LEA  itself. 

It  should  also  be  noted  that  this 
interpretation  is  consistent  with  the 
view  expressed  above  that  while  the 
statute  permits  the  demonstration  of  a 
project  and  its  associated  educational 
practices  outside  the  LEA, 
demonstration  is  not  itself  an  “activity" 
within  the  meaning  of  the  statute,  and 
cannot  alone  constitute  a  project. 

Section  134.59  Allowable  costs — Part 
B.  (Proposed  section  134.53) 

Comment.  A  number  of  commenters 
objected  to  the  requirement  that  LEAs 
negotiate  with  their  SEA  a  special 
indirect  rate  for  Part  B  because  doing  so 
would  be  burdensome.  One  commenter 
felt  that  there  was  no  basis  in  law  for 
this  provision  and  that  the 
administrative  costs  of  purchasing 
equipment  and  materials  were  not 
burdensome.  Many  commenters  felt  that 
the  prior  practice  of  charging  the  costs 
of  ordering,  processing,  cataloging,  and 
delivery  of  materials  and  equipment 
directly  to  Part  B  was  a  simpler 
administrative  procedure.  Two 
commenters  said  that  the  application  of 
an  indirect  cost  rate  needs  to  be 
clarified  for  Part  B;  another  commenter 
suggested  that  the  indirect  cost  rate  for 
Part  B  should  be  the  same  as  for  other 
Federal  programs.  Still  other 
commenters  suggested  using  the  special 
indirect  cost  rate  only  where  special 
circumstances  justify  it  for  example,  in 
large  LEAs  that  have  a  large  number  of 
participating  schools  within  their 


boundaries.  Two  commenters  supported 
the  proposed  regulation. 

Response.  No  change  has  been  made. 
“Acquisition,”  as  defined  in  45  CFR  Part 
100c  of  EDGAR,  includes  the  costs  to 
LEAs  of  processing,  cataloging,  and 
delivery.  Thus,  the  costs  of  cataloging, 
processing,  and  delivery  to  the  first 
point  of  use  are  allowable  as  direct 
costs.  When  requested  by  LEAs,  SEAs 
must  approve  a  special  indirect  cost  rate 
for  their  use  for  Part  B.  This  requirement 
is  imposed  by  45  CFR  Part  74, 
Administration  of  Grants.  SEAs  may 
obtain  information  for  negotiating  these 
rates  from  the  Director.  Regional 
Administrative  Support  Center  (RASC) 
in  each  of  the  ten  LffiW  Regional 
Offices. 

Comment.  A  commenter  asked  why  it 
was  necessary  to  mention  raw  or 
processed  materials  or  component  parts 
that  are  to  be  made  into  finished 
products — either  equipment  or 
materials.  Another  commenter 
questioned  the  eligibility  of  component 
parts  of  equipment  to  be  made  into 
finished  products  as  well  as  the  costs  of 
making  and  assembling  equipment. 

Response.  No  change  has  been  made. 
Under  the  predecessor  programs  to  Title 
IV-B,  grantees  were  permitted  to 
acquire  raw  or  processed  materials  or 
component  parts  to  be  made  into 
finished  products  for  instruction  in  the 
academic  subjects.  (See  Response  under 
Definitions).  The  legislative  history 
surrounding  Pub.  L.  95-561  does  not 
indicate  that  Congress  sought  to  alter 
this  practice. 

Section  134.62  Evaluation  by  the  State. 
(Proposed  section  134.62(a)) 

Comment.  One  commenter  stated  that 
proposed  §  134.62(a)  which  described 
the  purposes  of  the  SEA’s  evaluation  of 
Title  IV  was  too  broadly  stated  and 
should  specifically  refer  to  the  Title  IV 
statute  and  the  Title  FV  State  plan. 

Response.  A  change  has  been  made. 
The  provisions  dealing  with  the  SEA’s 
evaluation  have  been  changed  to  specify 
that  an  SEA's  determinations  regarding 
the  extent  to  which  educational  needs 
are  being  met  and  the  performance  of 
administrative  activities  are  to  be  made 
in  the  context  of  its  State  plan. 
Determinations  regarding  the  conduct 
and  results  of  local  projects  are  also  to 
be  framed  by  the  State  plan  contents. 
Furthermore,  these  latter  determinations 
have  been  limited  to  Part  C  projects 
only. 

Comment.  One  commenter  wondered 
whether  the  requirement  that  the  SEA 
evaluate  the  extent  to  which  Part  C 
funds  are  being  used  for  various 
program  activites  authorized  under  the 
Act  would  be  met  by  describing  the 


amount  of  Part  C  funds  used  for  each  of 
these  activities. 

Response.  No  change  has  been  made. 
The  requirement  would  be  satisfied  by  a 
description  of  the  amount  of  Part  C 
funds  used  for  various  project  activities. 

Section  134.63  Evaluation  by  the  State 
advisory  council.  (Proposed  Section 
134.62(b)) 

Comment  Two  commenters  suggested 
that  the  required  components  of  the 
State  advisory  coimcil’s  evaluation 
report  be  eliminated.  These  commenters 
said  that  the  content  of  the  evaluation 
should  be  left  to  the  discretion  of  the 
advisory  council. 

Response.  No  change  has  been  made. 
Section  404(b)(1)(C)  of  the  Act  requires 
State  advisory  councils  to  “evaluate  all 
programs  and  projects”  assisted  under 
Title  IV.  Section  404(b)(1)(D)  requires 
State  advisory  councils  to,  among  other 
things,  report  the  results  of  its 
evaluation  to  the  Commissioner  at  least 
every  third  year.  To  aid  the  State 
advisory  councils  in  complying  with 
these  generally  worded  statutory 
provisions,  the  Commissioner  has 
identified  the  minimum  requirements  of 
a  useful  evaluation  report.  The 
Commissioner  does  not  believe  that 
these  basic  requirements  will  prove 
burdensome  or  force  State  advisory 
coimcils  into  any  particular  evaluative 
approach  or  format. 

Comment  One  commenter  said 
proposed  S  134.62(b)(5)  implied  that  a 
Title  IV-C  project  must  be  incorporated 
throughout  the  LEA  and  asked  that  this 
provision  be  deleted. 

Response.  No  change  has  been  made. 
Adoption  throughout  the  LEA  of  the 
educational  practices  associated  with  a 
particular  Title  IV-C  project  is  not  only 
a  good  measure  of  the  success  of  a 
project  but  is  one  of  the  purposes  of  the 
Title  rV-C  program.  In  any  event, 

§  134.63(e)  merely  requires  the  advisory 
council  to  consider — as  part  of  its 
evaluation — the  extent  to  which  the  Part 
C  project  has  been  incorporated 
throughout  the  LEA. 

Comment.  One  commenter  questioned 
whether  the  evaluation  requirement 
referred  to  in  proposed  §  134.62(b)(5), 
namely,  the  need  for  the  State  advisory 
council  to  evaluate  the  extent  to  which 
the  educational  practices  associated 
with  a  project  have  been  incorporated 
throughout  the  LEA  applies  to  one  year 
Part  C  projects. 

Response.  No  change  has  been  made. 
The  requirement  applies  to  all  Part  C 
projects,  including  one  year  projects, 
although  it  is  expected  that  the  extent  to 
which  practices  are  incorporated 
throughout  the  LEA  may  vary  with  the 
length  of  Part  C  projects. 
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Section  134.64  Standards  for  Part  B. 
(proposed  Section  134.63) 

Comment.  One  commenter  inquired 
whether  the  standards  developed  for 
part  B  must  identify  all  eligible 
instructional  equipment  in  order  to 
assure  that  such  equipment  is  used 
‘‘solely  for  instructional  purposes.” 
Another  commenter  suggested  that 
proposed  §  134.63  be  amended  by 
adding  to  the  term  “instructional 
equipment”  the  following  phrase:  “in 
academic  subjects.” 

Response.  No  change  has  been  made. 
The  purpose  of  the  standards  is  to 
insure  that  all  equipment  and  materials 
acquired  with  Part  B  funds  are  of 
appropriate  quality  and  quantity  for 
instructional  use  and  are  used  solely  for 
instructional  purposes.  However,  it  is 
not  necessary  to  have  a  specific 
standard  for  each  type  of  eligible 
equipment. 

For  example,  with  respect  to  the 
acquisition  of  equipment,  the  term 
“standards”  might  include  general 
criteria,  categories  of  eligible  equipment, 
or  any  other  relevant  information  the 
SEA  wishes  LEAs  to  use  in  making  an 
appropriate  selection  of  equipment  for  a 
specific  instructional  program.  The 
phrase  “in  academic  subjects”  is  not 
added  because  the  term  “instructional 
equipment”  is  defined,  in  part,  as 
“equipment  that  is  appropriate  for  use  in 
providing  education  in  academic 
subjects.” 

Section  134.65  Consultation 
procedures,  Part  B.  (proposed  Section 
134.64) 

Comment.  One  commenter  objected  to 
the  use  of  the  terms  “librarian”  and 
“media  specialist”  in  proposed 
§  134.64(b]  and  suggested  instead  the 
terms  “school  librarians  and/or  media 
specialists.”  One  commenter  suggested 
that  the  following  sentence  be  added  to 
this  paragraph:  “This  periodic 
consultation  must  take  place  prior  to 
selection  or  purchase  of  any 
instructional  equipment  or  materials 
with  Part  B  funds." 

Response.  A  change  has  been  made. 
The  terminology  used  in  the  regulations 
adheres  to  that  of  section  422(b}  of  the 
Act.  Section  422(b]  clearly  indicates  that 
the  librarians  and  media  specialists 
referred  to  are  “professional  staff  in  the 
schools."  The  change  made  clarifies  that 
the  required  consultation  with  teachers, 
librarians,  media  specialists  and  other 
professional  staff  in  the  schools  as  well, 
as  private  school  officials  must  occur 
before  decisions  are  made  about  the 
expenditure  of  Part  B  funds. 


Section  134.68  Part  C projects  for  the 
education  of  handicapped  children; 
requirements  under  Part  B  of  the 
Education  of  the  Handicapped  Act 
(EH A).  (Proposed  Section  134.67) 

Comment.  Two  commenters  suggested 
deleting  proposed  §  134.67(a)(1)  to 
eliminate  the  possibility  of  dual 
administration  at  the  State  level. 

Response.  No  change  has  been  made. 
This  provision  is  required  by  section 
612(6)  of  EHA. 

Comment.  One  commenter  suggested 
that  the  Title  IV-C  funds  for 
handicapped  children  be  withheld  only 
when  Title  IV-C  funds  are  involved  with 
the  aspect  of  the  handicapped  annual 
program  plan  that  is  not  in  compliance. 

Response.  No  change  has  been  made. 
Section  616(a)  of  the  “Education  of  the 
Handicapped  Act”  does  not  so  limit  the 
Commissioner’s  discretionary  authority 
to  withhold  Part  C  funds  available  for 
projects  for  handicapped  children. 

Subpart  H — Participation  of  Children 
Enrolled  in  Private  Schools 

General. 

Comment.  One  commenter  suggested 
that  the  regulations  be  revised  to  require 
each  State  to  incorporate  into  its  State 
plan  assurances  that  the  private  schools 
are  given  an  opportunity  equal  to  that  of 
the  public  schools  for  participation  in 
Part  C  and  D  projects.  The  commenter 
said  this  would  alleviate  the  problem 
associated  with  conducting  a  funding 
competition  for  Part  C  and  D  projects 
when  project  applications  describe 
different  project  activities  for  public  and 
private  school  children. 

Response.  No  change  has  been  made. 
Private  schools  are  not  eligible  to  apply 
for  Title  IV  benefits.  In  accordance  with 
the  requirements  of  section  404(a)(3)  of 
the  Act,  States  do  make  an  assurance  in 
their  State  plans  that  private  school 
children  will  be  provided  equitable 
opportunities  to  participate  in  the 
purposes  and  benefits  of  Title  IV.  In 
addition,  the  beneficiaries  of  Title  IV  are 
children  enrolled  in  schools  within  the 
boundaries  of  the  LEA  applying  for 
program  funds,  not  the  schools 
themselves.  The  agency  charged  with 
the  responsibility  for  providing  these 
benefits  on  an  equitable  basis  to  both 
public  and  private  school  children  is  the 
LEA. 

Comment.  One  commenter  expressed 
concern  over  the  failure  of  the  proposed 
regulations  to  guarantee  continuity  of 
services  to  private  school  children. 

Response.  No  change  has  been  made. 
The  regulations  implement  the  statutory 
requirement  that  children  attending 
private  schools  be  afforded  the 


opportunity  to  participate  equitably  in 
the  purposes  and  benefits  of  Title  IV. 
This  requirement  includes  the  right  to 
participate  in  the  planning  of  Title  IV 
projects.  The  need  of  project 
participants — whether  they  attend 
public  or  private  schools — for  the 
continuation  of  program  services  is  best 
addressed  at  the  local  level,  where 
projects  are  planned. 

Comment.  One  commenter  requested 
that  private  schools  enrolling 
participating  children  be  required  to 
repair  the  instructional  equipment  that 
is  acquired  with  Title  IV  funds  and  that 
the  LEA  places  on  their  premises,  rather 
than  returning  it  to  the  LEA  for  repair. 

Response.  No  change  has  been  made. 
The  Commissioner  lacks  the  authority  to 
require  private  schools  enrolling 
participating  children  to  bear  the  cost  of 
repairing  instructional  equipment. 

Comment.  One  commenter  pointed  out 
that  requiring  small  LEAs  to  provide 
services  for  private  school  children  such 
as  planning,  purchasing,  inventorying, 
and  maintaining  equipment  may  cost 
more  than  the  dollars  being  requested. 

Response.  No  change  has  been  made. 
With  respect  to  Part  B,  the -costs  of 
processing,  cataloging,  and  delivery  are 
allowable  costs.  Also,  the  LEA  may 
request  the  SEA  to  approve  a  special 
indirect  cost  rate  which  will  permit  the 
recovery  of  the  cost  of  procurement  from 
Part  B  funds.  Indirect  costs  are 
allowable  charges  to  Part  C  and  D 
subgrants,  provided  the  SEA  has 
approved  the  rates. 

Comment.  One  commenter  asked 
whether  SEAs  and  LEAs  were  required 
to  consult  with  representatives  of 
children  attending  schools — such  as 
private  schools — that  do  not  meet  State 
standards,  and,  further,  whether  a  State 
could  obtain  a  waiver  of  the  private 
school  participation  requirements  so 
that  it  would  not  be  necessary  to  deal 
with  those  schools  that  do  not  meet 
those  State  standards. . 

Response.  No  change  has  been  made. 
However,  States  may  exclude  from 
participation  in  the  Title  IV  program 
children  that  attend  schools  that  do  not 
meet  appropriate  State  standards  (for 
the  purpose  of  compulsory  attendance 
laws,  for  example). 

Section  134.70  Responsibilities. 

Comment.  A  commenter  suggested 
that  §  134.70  be  expanded  to  include  a 
private  school’s  responsibility  for 
maintenance  of  effort,  preparing  an 
application  form,  and  providing 
information  and  appropriate  assurances 
relating  to  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Title  IX  of  the  Education 
Amendments  of  1972,  and  Section  504  of 
the  Rehabilitation  Act  of  1973. 
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Response.  No  change  has  been  made. 
Under  section  404(a)(7)  of  the  Act, 
compliance  with  the  maintenance  of 
effort  requirement  is  determined  on  the 
basis  of  total  State  expenditures  for 
program  purposes.  There  is  no 
requirement  that  individual  private 
schools  maintain  their  effort  although  in 
certain  circumstances  the  children 
attending  a  private  school  that  has  not 
maintained  its  effort  may  be  excluded 
from  participation  in  the  Title  IV 
program.  See  S  134.12(e)(2). 

A  private  school  has  no  responsibility 
to  complete  an  application  form.  LEAs 
are  the  only  eligible  applicants.  It  is 
assumed  that  the  representative  of 
private  school  children  will  readily 
provide  whatever  information  is 
necessary  to  provide  equitable  benefits 
for  those  children. 

EDGAR  (45  CFR  lOOb.500)  describes 
the  nondiscrimination  provisions 
applicable  to  States  and  LEAs 
participating  in  Title  IV  programs.  The 
application  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Title  IX  of  the  Education 
Amendments  of  1972,  and  Section  504  of 
the  Rehabilitation  Act  of  1973  to  private 
institutions  is  governed  by  the 
regulations  that  implement  those 
statutes,  45  CFR  Parts  80,  84  and  86 
respectively.  However,  because  they  are 
not  recipients  of  Federal  funds,  private 
schools  are  not  required  to  complete 
HEW  Form  441. 

Comment.  One  commenter  said 
§  134.70(c)  did  not  convey  the  statutory 
right  of  private  school  children  to 
participate  equitably,  and  suggested 
using  the  word  “provide.” 

Response.  A  change  has  been  made. 
The  first  sentence  of  §  134.70(c)(1)  reads 
“An  LEA  shall  provide  children  enrolled 
in  the  private  schools  within  its 
boundaries  genuine  opportunities  to 
participate  in  Title  IV  projects." 

Section  134.71  Consultation  with 
representatives  of  private  school 
students. 

Comment.  Several  commenters 
objected  to  the  requirement  in 
§  134.71(b)  that  the  LEA  consult  with 
appropriate  private  school  officials 
concerning  whether  the  LEA  will 
participate  in  a  Title  IV  program.  They 
said  that  the  decision  to  participate  in 
the  Title  IV  program  is  solely  the  LEA’s. 

Response.  A  change  has  been  made. 
As  revised,  paragraph  (a)  provides  that 
appropriate  representatives  of  private 
school  children  are  to  be  consulted 
during  all  phases  of  the  development 
and  design  of  the  project.  The  list  of 
examples  does  not  include  decisions  to 
participate  or  not  to  participate  since  it 
would  be  too  difficult  to  determine  when 
those  "decisions”  are  made.  The 


emphasis  should  be  on  early  and 
comprehensive  consultation,  so  that 
appropriate  representatives  have  a  fair 
opportunity  for  involvement  in  the 
development  and  design  of  the  project. 

Section  134.73  Benefits. 

Comment.  One  commenter  said  that  it 
is  very  difficult  to  serve  equitably 
children  attending  private  schools 
located  on  the  opposite  side  of  a  large 
urban  LEA  if  the  LEA’s  Part  C  project  is 
concentrated  in  a  single  public  school. 
Therefore,  the  commenter  suggested  that 
S  134.73(a)  be  modified  by  changing 
"within  its  boundaries”  to  “within  the 
attendance  area  of  affected  LEA 
schools”  and  adding  "if  the  private 
schools  choose  to  particpate.” 

Response.  No  change  has  been  made. 
Section  134.73(a)  implements  the 
requirements  of  section  406  of  the  Act. 
Section  406(b)  states  that  if  Part  C  funds 
are  used  to  "concentrate  programs  or 
projects  on  a  particular  group, 
attendance  area,  or  grade  or  age  level, 
children  enrolled  in  private  schools  who 
are  included  within  that  group, 
attendance  area,  or  grade  or  age  level 
•  *  *  shall  *  *  *  be  assured  equitable 
participation  in  the  purposes  and 
benefits  of  such  programs  or  projects.” 
Therefore,  if,  after  consultation  with  the 
representatives  of  the  children  attending 
private  schools  within  the  LEA,  the  LEA 
determines  that  it  will  concentrate  its 
Part  C  project  upon  a  particular  group, 
attendance  area,  age  or  grade,  the 
private  school  children  within  that 
particular  sphere  of  concentration  are 
entitled  to  participate  in  the  project  on 
an  equitable  basis.  In  essence,  this  rule 
is  stated  in  §  134.73(b). 

However,  in  some  instances,  the 
design  of  the  LEA’s  project,  including 
the  group  of  children  selected  to 
participate  in  it,  may  not  correspond 
with  the  educational  needs  of  the 
children  attending  private  schools 
within  its  boundaries. 

For  example,  the  LEA  may  wish  to 
provide  with  Part  C  funds  a  science 
project  for  secondary  school  students, 
but  there  are  no  private  secondary 
schools  within  the  LEA;  or  the  LEA  may 
wish  to  provide  a  supplementary 
reading  project  for  4th  grade  students, 
but  the  need  of  the  students  attending 
the  4th  grade  in  private  schools  is 
instead  supplementary  math  instruction. 
In  instances  such  as  these,  the  LEA 
shall,  as  part  of  its  project,  provide  to 
the  private  school  children  who  are 
selected  to  participate  in  the  project 
different  benefits  than  those  provided  to 
the  public  school  children,  as  long  as  the 
differences  are  necessary  to  meet  the 
educational  needs  of  the  participating 


private  school  children.  This  rule  is 
stated  in  S  134.73(c). 

Comment.  One  commenter  said  that 
S  134.73(b)(1)  should  be  modified 
because  the  statute  does  not  require  that 
the  private  school  children  within  the 
particular  group  or  area  of  concentration 
have  the  same  needs  as  the  public 
school  children. 

Response.  No  change  has  been  made. 
The  Title  IV  program  is  intended  to 
address  the  educational  needs  of 
children  attending  elementary  and 
secondary  schools  whether  they  be 
public  or  private.  Section  134.73(b)  and 
(c)  clarify  that  when  the  needs  of  the 
participating  public  and  private  school 
children  are  the  same.  Title  IV  benefits 
must  be  equitably  available  to  the 
similar  types  of  students.  On  the  other 
hand  if  the  educational  needs  of  the 
participating  public  and  private  school 
children  are  different,  it  is  presumed 
that  the  Title  IV  benefits  will  also  be 
different.  Section  134.73(b)(1)  is  needed 
to  clarify  that  an  LEA  is  not  required  to 
provide  the  same  Title  IV  benefits  to 
public  and  private  school  children  even 
though  superficially  they  are  similar 
because  they  are  both  within  the  same 
area  or  group  of  concentration,  if  their 
educational  needs  are  dissimilar. 

Comment.  One  commenter  suggested 
that  the  wording  of  paragraph  (b) 
implied  that  only  those  private  school 
children  who  have  the  same  needs  as 
public  school  children  are  eligible  to 
participate  in  Part  B. 

Response.  No  change  has  been  made. 
Section  134.73(b)  provides  that  if  an  LEA 
concentrates  'Title  TV  funds  on  a 
particular  group,  attendance  area,  or 
grade  or  age  level,  the  LEA  will  provide 
equitable  benefits  to  those  children 
enrolled  in  private  schools  who  (1) 
belong  to  the  same  group,  attendance 
area,  grade  or  age  level,  and  (2)  exhibit 
the  same  educational  needs  as  the 
public  school  children  served  by  the 
project. 

On  the  other  hand.  §  134.73(c) 
provides  that  if  the  private  school 
children  selected  to  participate  in  the 
LEA’s  project  exhibit  educational  needs 
different  from  those  of  the  participating 
public  school  children,  the  LEA  must 
accommodate  those  different  needs  by 
providing  different  benefits.  'These 
different  benefits  must  be  comparable  in 
quality,  scope  and  opportunity  for 
participation  to  those  provided  for 
children  enrolled  in  public  schools.  'The 
section  has  been  reorganized  to 
highlight  these  requirements. 

Comment  One  commenter  objected  to 
the  requirement  that  a  Part  C  project 
provide  benefits  for  children  attending 
nonpublic  schools  who  have  different 
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needs  than  the  children  for  whom  the 
project  was  initially  planned. 

Response.  No  change  has  been  made. 
The  Title  IV  statute  and  regulations 
require  the  LEA  to  consult  with  the 
appropriate  representatives  of  the 
children  enrolled  in  the  private  schools 
within  its  boundaries  regarding  the 
design  of  the  Part  C  project,  what  needs 
it  will  address,  and  what  children  will 
participate.  It  is  hoped  that  this 
ccHisuItation  will  result  in  a  proposed  set 
of  project  activities  that  meet  the 
educational  needs  of  participating 
children,  whether  they  attend  public  or 
private  schools,  equally  well.  However, 
if  after  this  consultation  it  appears  that 
the  participating  private  school  children 
have  different  Vocational  needs,  and  it 
is  necessary  to  provide  them  different 
benefits  to  meet  those  needs,  the  LEA 
shall  provide  them  benefits  difierent 
than  those  it  provides  to  the 
participating  public  school  children. 

Comment  ^veral  commenters  said 
that  a  Part  C  application  which 
addressed  different  educational  needs 
for  public  and  private  school  children 
would  not  survive  the  competitive 
review  process  and  would  be  pointless 
to  develop. 

Response.  No  change  has  been  made. 
As  indicated  in  response  to  other 
comments,  the  requirements  for  serving 
the  needs  of  participating  private  school 
children,  even  where  they  differ  from 
those  of  public  school  children,  is 
required  by  the  statute.  The 
commenter's  concern,  however, 
underlines  the  importance  of  early 
consultation  and  cooperative  planning 
with  the  representatives  of  the  children 
attending  private  schools  within  the 
LEA.  It  is  hoped  that  this  type  of 
consultation  and  planning  will  usually 
eliminate  the  need  to  address  different 
educational  needs  within  the  same 
project. 

However,  in  some  cases  differing 
educational  needs  may  necessitate 
different  program  benefits  or 
components — and  the  LEA  must  assume 
responsbility  for  the  quality  of  all 
aspects  of  the  project.  Similarly,  the 
Sl^  evaluation  process  must  deal  with 
the  project  as  a  whole,  not  with  the 
separate  components. 

The  Commissioner  recognizes  that 
these  basic  principles  may  be  difficult  to 
apply  in  particular  cases,  and  is 
prepared  to  offer  assistance  in  applying 
them  on  a  case-by-case  basis. 

Comment  One  commenter  objected  to 
the  apparent  requirement  of  proposed 
§  134.73(c)(1)  that  the  appropriate 
representatives  of  children  enrolled  in 
private  schools  located  within  an  LEA 
that  does  not  participate  in  Part  B 
“request”  the  SEA  to  make  an 


arrangement  for  the  benefit  of  those 
children.  Another  conunenter  said  the 
regulations  should  prescribe  the 
procedures  by  which  those 
representatives  request  Part  B  benefits. 

Response.  A  change  has  been  made. 
The  proposed  regulations  were  not 
intended  to  require  a  formal  request  for 
participation  in  the  Title  IV-B  program 
from  the  representatives  of  the  private 
school  children  who  desire  to 
participate.  Under  section  406(a)(2)  of 
the  Act  children  attending  private 
schools  in  an  LEA  that  does  not 
participate  in  part  B  have  a  right  to 
participate  in  that  program.  Effective 
exercise  of  this  statutory  right,  of  course, 
presumes  that  the  appropriate 
representatives  of  these  children  are 
aware  of  it,  and  this  is  the  SEA's 
responsibility.  For  clarification,  the 
language  referring  to  a  “request”  has 
been  deleted. 

The  final  regulations  do  not  prescribe 
detailed  administrative  procediu-es  for 
implementing  a  Title  IV-B  project  for 
private  school  children  in  an  LEA  that 
does  not  participate.  It  will  be 
necessary,  of  course,  for  the  SEA  to 
maintain  continuing  administrative 
direction  and  control  over  the  Part  B 
benefits  provided  to  these  children. 

(§  134.70(b)).  However,  the 
Conunissioner  believes  that  additional 
and  possibly  restrictive  regulations  in 
this  area  are  not  warranted. 

Comment  One  commenter  said  that 
proposed  S  134.73(c)(2)  of  the 
regulations  did  not  clearly  explain  the 
amount  of  Part  B  funds  available,  under 
section  406(a)(2)  of  the  Act,  to  children 
attending  a  private  school  in  an  LEA 
that  does  not  participate. 

Response.  No  change  has  been  made. 
Title  IV  funds  are  not  identifiable  as 
funds  for  public  school  children  on  the 
one  hand,  and  funds  for  private  school 
children  on  the  other.  Title  IV  funds  are 
made  available  to  LEAs,  on  the  basis  of 
student  enrollment,  for  projects  to 
benefit  elementary  and  secondary 
school  children,  both  public  and  private. 

Section  406(b)  of  the  Act  establishes 
the  principle  that  when  both  public  and 
private  school  children  are  participating 
in  the  LEA’s  project,  expen^tures  will 
be  equal  considering  the  number  of 
children  served  and  their  respective 
needs.  Section  406(b),  however,  does  not 
prohibit  an  LEA  from  conducting  a 
project  even  though  no  eligible  private 
school  children  choose  to  participate. 
Similarly,  section  406(b)  does  not 
prevent  an  SEA  fi'om  making  an 
arrangement  under  section  406(a)(2)  to 
provide  part  B  benefits  to  private  school 
children  within  an  LEA  even  though  no 
public  school  children  are  participating 
in  the  Part  B  program. 


It  is  neither  feasible  nor  desirable  to 
prescribe  inflexible  rules  to  govern  the 
allocation  of  Title  IV-B  funds  in  those 
instances  in  which  only  public  or  only 
private  school  children  will  receive 
program  benefits.  It  is  expected  that  in 
those  instances,  the  funds  allocated  to 
the  LEA  will  be  used  prudently  to  meet 
the  identified  educational  needs  of  the 
children  participating  in  the  project. 
Certainly,  in  those  cases  where  public 
school  children  or  private  school 
children  are  not  participating  in  a 
project,  it  niight  be  appropriate  for  the 
SEA  to  reallocate  excess  program  funds 
to  other  LEAs  under  §  134.42  of  these 
regulations. 

Comment  Several  commenters 
objected  to  proposed  §  134.73(d)  which 
provides,  briefly,  that  children  attending 
a  private  school  may  participate  in  a 
Part  C  or  D  project  only  if  the  LEA  in 
which  that  private  school  is  located  is 
participating  and  children  attending  a 
public  school  within  that  LEA  are  also 
receiving  Part  C  or  D  benefits 
respectively.  They  said  that  section 
406(a)(2)  of  the  statute  (which  requires 
an  S^  to  arrange  for  the  provision  of 
Part  B  benefits  to  children  attending  a 
private  school  who  desire  to  participate 
in  the  Part  B  program  even  if  the  LEA  in 
which  their  school  is  located  does  not) 
should  not  be  read  to  prohibit  an  LEA  or 
an  SEA  from  providing  Part  C  or  D 
benefits  to  private  school  children  even 
if  the  public  school  children  in  that  LEA 
do  not  receive  them.  One  commenter 
observed  that  section  406(a)  requires 
LEAs  that  are  “eligible  to  receive  Title 
IV  funds”  to  provide  equitably  for 
private  school  children.  Another  argued 
that  the  “equal  expenditure” 
requirement  of  section  406(b)  of  the 
statute  seemed  to  apply  even  though 
public  school  children  were  not 
participating  in  the  program. 

Response.  No  change  has  been  made. 
Like  other  State-administered  Federal 
elementary  and  secondary  education 
programs,  the  Title  IV  program  is 
conducted  on  a  subgrant  basis.  In  the 
Title  rv  program  only  LEAs  may  be 
subgrantees.  Apart  ^m  the  exceptions 
posed  by  section  406(a)(2)  of  the  Act, 
and  §  134.82(a)(2),  of  these  regulations, 
an  SEA  has  no  authority  to  provide  a 
Part  B,  C,  or  D  benefit  to  students  except 
by  making  a  subgrant  to  an  LEA.  And 
except  as  specifically  authorized  by  the 
Title  IV  statute,  an  SEA  or  LEA  may  not 
depart  fi:om  these  limitations  by  acting 
as  a  "conduit”  for  some  other  agency  or 
group  of  students. 

No  LEA  is  required  to  participate  in 
the  Title  FV  program.  Those  that  choose 
to  do  so  submit  an  application  to  the 
SEA  for  its  approval.  Thus,  while  any 
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LEA  is  eligible  to  participate  in  the 
various  Title  IV  programs,  only  an  LEA 
that  submits  an  application  that  is 
approved  by  the  SEA  is  “eligible  to 
receive  funds”  within  the  meaning  of 
section  406.  Logically,  an  LEA  that  does 
not  receive  a  subgrant  of  Title  IV  funds 
has  no  obligation  to  provide  Title  IV 
beneHts  to  children  attending  private 
schools  within  its  boimdaries.  The  basic 
principle  that  LEAs  provide  equitably 
for  children  attending  private  schools — 
including  the  requirement  of  “equal 
expenditures” — applies  only  to  those 
LEAs  that  do  receive  Title  IV  subgrants. 

Finally,  the  language  of  section 
406(a)(2)  strongly  suggests  that  with 
respect  to  the  Part  C  and  D  programs. 
Congress  did  not  intend  to  alter  the 
well-established  Title  IV  practice  that 
private  school  children,  along  with 
public  school  children,  participate  in  a 
project  developed  by  the  LEA  in 
consultation  with  the  representatives  of 
those  private  school  children.  The 
legislative  history  to  Pub.  L  95-561 
amply  documents  that  Congress  was 
dissatisHed  with  the  amount  of 
participation  of  children  attending 
private  schools  in  the  existing  Title  IV 
program.  (Senate  Report  No.  95-856, 

95th  Cong.,  2d  Sess.  at  52-53;  House 
Report  No.  95-1137,  95th  Cong.,  2d  Sess. 
at  65-66.) 

To  remedy  this  problem,  Congress 
enacted  a  new  section  432(d),  which 
essentially  prohibits  an  S^  from 
approving  an  LEA’s  application  under  . 
Part  C  unless  the  SEA  can  determine 
that  in  designing  the  project  the  needs  of 
private  school  children  have  been  taken 
into  account,  and  section  406(a)(2) 
which  provides  that:  “If  no  program  or 
project  is  carried  out  under  part  B  (by  an 
LEA),  the  State  educational  agency  shall 
make  arrangements  •  *  *  under  which 
children  in  private  schools  in  that  LEA 
are  provided  with  services  and 
materials  under  that  part  to  the  extent 
that  would  have  occurred  if  the  LEA  had 
received  funds  under  this  title." 
(Emphasis  added.)  Therefore,  it  seems 
clear  that  Congress  intended  to  depart 
from  the  well-established  Title  IV 
practices  with  respect  to  serving  private 
school  children  in  connection  with  the 
Part  B  program  only. 

Comment.  One  commenter,  objecting 
to  the  requirements  of  proposed 
paragraph  (d)  that  there  must  be  public 
school  participation  in  order  for  private 
school  children  to  receive  Part  C  or  D 
benehts,  suggested  that  intermediate 
units,  such  as  county  school  districts, 
act  as  the  fiscal  agent  for  addressing  the 
needs  of  private  school  children  within 
its  boundaries. 

Response.  No  change  has  been  made. 
The  use  of  an  intermediate  unit  as  a 


“fiscal  agent”  would  not  be  consistent 
with  the  statutory  principles  discussed 
in  the  preceding  response.  Assuming  it 
satisfied  the  statutory  definition  of  an 
’  LEA,  of  course,  an  intermediate  unit 
may  apply  for  and  receive  a  grant  to 
conduct  a  project  for  children  attending 
schools,  both  public  and  private,  within 
its  own  boundaries.  In  this  case  only  the 
boimdaries  of  the  intermediate  unit  are 
relevant  and.  for  example,  an 
intermediate  unit  could  conduct  a  Part  C 
or  D  project  in  which  public  and  private 
school  children  participate  even  though 
no  public  school  children  from  the 
school  district  in  which  the  private 
school  is  located  do  so. 

Section  134.74  Expenditures 

Comment.  One  commenter  said  that 
the  requirement  that  the  LEA  spend  the 
same  average  amount  for  public  and 
private  school  participants  in  a  project 
is  at  variance  with  the  statute.  This 
commenter  said  that  section  406(b)  of 
the  Act  requires  expenditures  for  ^e 
private  school  children  served  by  the 
project  to  be  equal  to  expenditures  for 
the  public  school  children  enrolled  in 
the  LEA. 

Response.  No  change  has  been  made. 
The  statute  and  the  regulations  are  not 
in  conflict.  Section  406(b)  clearly  states 
that  the  equality  of  expenditures 
between  children  enrolled  in  public 
schools  and  children  enrolled  in  private 
schools  is  to  be  determined,  among 
other  things,  in  a  manner  “consistent 
with  the  number  of  children  to  be  served 
[by  the  project].” 

Comment.  One  commenter  said  that 
the  proposed  regulations  emphasize  the 
quantitative  measure  of  benefits  without 
considering  the  underlying  equitable 
participation  standard.  It  was 
recommended  that  a  section  be  added 
which  would  provide  that  any 
differences  in  expenditures  shall  be 
designed  to  assure  the  equitable 
participation  of  private  school  children 
in  the  purposes  and  benefits  of  Title  IV. 

Response.  No  change  has  been  made. 
The  requirement  of  equal  expenditures, 
considering  the  needs  of  individual 
participants  and  other  factors,  is 
statutory  in  nature  and  reflects  the 
equitable  participation  standard.  Other 
sections  of  these  regulations,  however, 
clearly  establish  the  qualitative  nature 
of  this  standard  as  well. 

Section  134.75  Separate  classes. 

Comment.  One  commenter  objected  to 
this  requirement  because  there  could 
well  be  legitimate  non-discriminatory 
reasons  why  separation  of  the  classes 
based  on  school  enrollment  may  be 
administratively  justifiable  and 
educationally  sound. 


Response:  No  change  is  made.  The 
purpose  of  this  requirement  is  to 
preclude  the  separation  of  project 
participants  solely  on  the  basis  of  school 
enrollment  or  religion. 

Section  134.76  Funds  not  to  benefit  a 
private  school. 

Comment  One  commenter  suggested 
that  proposed  §  134.76(b)  be  deleted 
because  it  seemed  to  create  a  distinction 
between  generalized  and  specialized 
needs  which  does  not  exist  in  title  IV. 

Response.  No  change  has  been  made. 
Projects  supported  with  Title  IV  funds 
must  be  designed  to  meet  the  specific 
educational  needs  of  the  group  of 
students  selected  for  participation  in  the 
program.  The  identification  of  needs  and 
the  selection  of  participants  is 
accomplished  by  a  needs  assessment 
conducted  by  the  LEA. 

Comment  One  commenter  inquired  if 
proposed  §  134.76(b)(2)  precluded  using 
Title  IV-B  funds  to  acquire  school 
library  resources  for  the  use  of  children 
attending  a  private  school. 

Response.  No  change  has  been  made. 
Title  rV-B  funds  may  be  used  to  acquire 
school  library  resources  for  the  use  of 
children  attending  a  private  school. 
However,  those  benefits  must  be 
selected  on  the  basis  that  they  meet  the 
specific  educational  needs  of  the  private 
school  children  chosen  to  participate  in 
the  LEA’s  project — and  not  the  need  of 
the  private  school,  or  the  general  needs 
of  the  children  enrolled  in  it. 

Section  134.77  Administrative  control. 

Comment  Two  commenters  objected 
to  the  requirements  of  proposed 
§  134.77(b).  One  recommended  it  be 
deleted,  or  “limited  period  of  time” 
defined.  A  third  commenter 
recommended  that  the  entire  section  be 
deleted  because  it  could  be  interpreted 
in  a  manner  which  would  limit  the 
participation  of  private  school  children. 

Response.  A  change  has  been  made. 
“Limited  period  of  time”  has  been 
changed  to  “the  period  of  time  needed 
for  the  purpose  of  the  project.”  Thus 
Title  IV  benefits  may  remain  on  the 
premises  of  a  private  school  for  as  long 
as  they  are  needed  for  the  purposes  for 
which  they  were  acquired. 

Comment  A  commenter  asked  how 
the  requirements  of  proposed  S  134.77(b) 
regarding  the  placement  of  materials 
and  equipment  bought  with  Title  IV 
funds  on  the  premises  of  a  private 
school  for  a  limited  period  of  time 
altered  present  practice.  The  commenter 
asked  if  it  would  be  necessary  to  rotate 
books  between  children  enrolled  in 
public  and  private  schools. 

Response.  The  requirement  does  not 
change  present  practice.  The  retiun  of 
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benefits  to  the  LEA  is  not  required  as 
long  as  the  benefits  are  needed  on  the 
premises  of  a  private  school  for  the 
purposes  for  which  they  were  acquired. 

Comment.  One  commenter  said  the 
provision  requiring  a  public  agency  to 
maintain  administrative  control  over 
equipment  placed  on  the  premises  of 
private  schools  for  the  use  of 
participating  children  should  address 
the  situation  posed  by  the  closing  of  a 
private  school  on  the  premises  of  which 
Title  IV  benefits  have  been  placed. 

Response.  No  change  has  been  made. 
Section  134.70(c)(2)  establishes  that  the 
LEA  must  exercise  continuing 
administrative  control  over  the  Title  IV 
materials  and  equipment  that  benefit 
children  enrolled  in  private  schools. 
Moreover,  $  134.77(c)  clearly  requires 
that  these  materials  and  equipment  be 
removed  from  the  premises  of  the 
private  school  when  no  longer  needed 
for  the  purposes  of  the  program. 

Section  134.80  Complaint  procedures. 

Comment.  One  commenter  suggested 
that  “complaint"  be  defined  so  that 
every  critical  inquiry  regarding  the 
participation  of  children  attending  a 
private  school  need  not  be  considered  a 
“complaint.” 

Response.  No  change  has  been  made. 
To  assist  SEAs,  the  rule  requires  that  the 
complaint  be  written,  and  that  it  include 
a  detailed  statement  of  the  facts  upon 
which  the  allegation  is  made.  The 
Commissioner  does  not  believe  that 
further  regulation  with  respect  to  the 
form  or  contents  of  complaints  is 
warranted.  Thus,  while  SEAs  are  not 
required  to  treat  manifestly  frivolous 
written  comments  as  “complaints,"  this 
regulation  prohibits  SEAs  from  ignoring 
bona  fide  complaints  because  of  alleged 
technical  defects  in  format. 

Section  134.81  Waiver  of  section  406. 

Comment.  One  commenter  objected  to 
proposed  §  134.81(b)(3)  as  exceeding  the 
statutory  authority  of  section  408  of  the 
Act.  This  commenter  pointed  out  that 
section  406(e)(2)  authorizes  the 
Commissioner — not  the  SEA — to 
withhold  funds,  and  then  only  the 
amount  estimated  as  necessary  to 
provide  equitable  services  to  private 
school  children. 

Response.  A  change  has  been  made. 
Section  134.81(b)(3)  was  not  intended  to 
authorize  the  SELA  to  withhold  funds 
that  it  had  already  awarded  to  the  LEA 
as  a  subgrant  under  an  approved  project 
application.  While  the  Commissioner  is 
authorized  to  do  this  under  section 
406(e)(2)  of  the  Act,  an  SEA  is  not 
(except  under  Title  V-A  of  the  Act). 
Proposed  §  134.81(b)(3)  was  intended  to 
require  the  SEA  to  refrain  from 


awarding  additional  funds — making  new 
subgrants — to  the  LEA  Therefore, 

§  134.81(b)(3)  has  been  changed  to 
clarify  that  if  an  SEA  believes  that  an 
LEA  has  substantially  failed  or  is 
imwilling  to  provide  equitably  for 
private  school  children,  the  SEA  must 
refrain  from  making  additional 
subgrants  to  the  LEA  or  approving 
project  applications  submitted  by  the 
LEA,  pending  action  by  the 
Commissioner. 

Proposed  Section  134.90  Withholding 
of  funds;  cease  and  desist  order. 

Comment  One  commenter  suggested 
that  the  discussion  in  House  Report  95- 
1137,  95th  Cong.,  2d  Sess.,  dealing  with 
the  misuse  of  Title  IV-B  funds  in 
purchasing  ineligible  equipment  should 
be  included  in  the  regulations  with  a 
statement  that  OE  could  withhold  Title 
rV-B  funds  or  issue  a  cease  and  desist 
order  to  an  SEA  or  LEA  in  the  event  of 
non-compliance. 

Response.  A  change  has  been  made. 

In  drafting  these  regulations,  the 
Commissioner  has  interpreted  the 
applicable  statutory  provisions  in  the 
light  of  their  legislative  history. 

However,  the  Commissioner  does  not 
believe  it  is  appropriate  to  repeat  that 
legislative  history  in  the  regulations 
themselves. 

Regulations  to  implement  the 
Commissioner’s  authority  to  withhold 
funds  (section  453  of  GEPA)  and  issue 
cease  and  desist  orders  (section  454  of 
GEPA)  were  published  in  the  Federal 
Register  on  May  25, 1979  at  44  FR  30528. 
Proposed  §  134.90  has  been  deleted  in 
favor  of  those  published  May  25, 1979. 

Section  134.91  Waivers  of 
maintenance  af  effort  (proposed  section 
134.91) 

Comment  A  commenter  objected  to 
this  section  because  it  indicated  that  a 
waiver  is  effective  for  only  one  fiscal 
year  and  may  not  be  repeated. 

Response.  No  change  has  been  made. 
Section  43lA(b)  of  GEPA  provides  that 
the  Commissioner  may  grant  a  waiver 
“for  one  fiscal  year  only.”  Both  House 
Report  No.  95-1137, 95th  Cong.,  2d  Sess., 
and  Senate  Report  No.  95-856,  95th 
Cong.,  2d  Sess.  state  that  the  waiver 
authority  is  “for  a  single  fiscal  year”  (at 
139  and  121,  respectively).  House  Report 
No.  95-1753,  95th  Cong.,  2d  Sess.  refers 
to  this  provision  as  a  “1-year  waiver”  (at 
317). 

Comment.  A  commenter  asked  several 
questions  about  the  examples  of 
exceptional  and  unforeseen 
circumstances  included  in  proposed 
§  134.91  as  those  when  a  waiver  of  the 
maintenance  of  effort  requirement  may 
be  appropriate:  (1)  What  sort  of 
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activities  would  constitute  a  government 
action  that  would  remove  property  from 
tax  rolls?  (2)  Why  was  a  strike  of 
educational  or  service  persoimel 
included?  (3)  Why  was  an  energy 
shortage  included?  The  conunenter 
inquired  if  these  examples  would  apply 
to  other  programs,  e.g.,  ESEA  Title  I,  and 
how  loosely  they  would  be  interpreted. 

Response.  The  particular  examples  of 
exceptional  and  unforeseen 
circumstances  reflect  program 
experience  and  were,  to  the  degree 
possible,  considering  program 
differences,  coordinated  with  the  Adult 
Education  regulations,  which  is  the  only 
other  program  affected  by  section  431  of 
GEPA.  ESEA  Title  I  has  a  separate 
statutory  maintenance  of  effort 
requirement.  An  example  of  government 
action  that  might  remove  property  from 
the  tax  rolls  would  be  a  taking  of  land 
for  a  public  purpose.  A  strike  of 
educational  personnel  and  an  energy 
shortage  are  included  as  examples 
because  they  might  justify  a  diversion  of 
revenue,  or  a  decrease  of  expenditures 
for  program  purposes.  These  provisions 
will  be  interpreted  purposefully,  on  a 
case-by-case  basis. 

Comment  Two  commenters  noted 
that  section  43lA(b)  of  GEPA  limits  the 
Commissioner's  authority  to  waive  the 
■  maintenance  of  effort  to  those  instances 
in  which  it  would  be  equitable  to  do  so 
in  view  of  “exceptional  and  imforeeseen 
circumstances.”  (Emphasis  added.) 

Response.  A  change  has  been  made. 
The  error  in  proposed  §  134.91  was 
inadvertent.  Section  134.90  now  reads: 
“Because  of  exceptional  and  imforseen 
circumstances.  .  .  .”  (Emphasis  added.) 

Comment  Two  commenters  suggested 
that  the  regulations  permit  an  allowable 
percentage  reduction  of  fiscal  effort 
rather  than  requiring  strict  equality  of 
expenditures  (on  either  an  aggregate  or 
per  pupil  basis)  during  the  preceding 
fiscal  years. 

Response.  No  change  has  been  made. 

In  enacting  the  Education  Amendments 
of  1976,  Pub.  L.  94-482,  Congress 
authorized  States  to  take  advantage  of 
an  allowable  percentage  reduction  of  5 
percent  in  complying  with  the 
maintenance  of  effort  requirement. 

House  Report  No.  95-1137, 95th  Cong., 

2d  Sess.  at  139-40  demonstrates  that 
Congress,  in  enacting  the  Education 
Amendments  of  1978,  Pub.  L  95-561, 
clearly  intended  to  repeal  any 
percentage  reduction. 

Comment  A  commenter  suggested 
that  the  phrase  “a  government  action” 
be  replaced  by  “a  Federal  government 
action  such  as  the  closing  of  a  military 
installation.” 

Response.  No  change  has  been  made. 
This  paragraph  refers  to  an  unforeseen 
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substantial  diminution  of  the  tax  base 
due  to  an  action  such  as  a  “taking"  of 
land  by  some  governmental  authority, 
including  the  Federal  government,  for  a 
public  purpose.  Proposed  section 
134.91(b)(1),  on  the  other  hand,  refers  to 
the  deliberate  substantial  reduction  of 
revenue  available  for  elementary  and 
secondary  education  in  other  than 
emergency  circumstances.  This  might 
include  either  a  reduction  in  the 
education  budget  itself,  or  a  reduction  of 
the  applicable  tax  rate. 

Comment.  Several  commenters 
objected  to  the  inclusion  of  “a  deliberate 
substantial  reduction  of  available 
revenue  due  to  an  act  of  a  State  or  local 
legislature  or  electorate  in  other  than 
emergency  circumstances,”  as  an 
example  of  circumstances  the 
Commissioner  does  not  consider 
exceptional  and  unforeseen. 

Response.  No  change  has  been  made. 
This  paragraph  merely  implements 
section  431A  of  the  GEPA  in  the  manner 
intended  by  Congress.  House  Report  No. 
95-1137, 95th  Cong.,  2d  Sess.  and  Senate 
Report  No.  95-856,  95th  Cong.,  2d  Sess., 
state;  “The  decision  of  a  State  or  local 
legislature  to  slash  the  education  budget 
would  not  in  and  of  itself  constitute  a 
valid  decrease  of  financial  resources 
since  this  is  a  voluntary  and  controllable 
act:  such  a  reduction  is,  in  effect,  a 
refusal  to  use  revenue  resources  which 
are  available.”  (at  139  and  121, 
respectively) 

Comment.  A  commenter  suggested 
that  proposed  §  134.91(a)  include  as  an 
example  of  “exceptional  and  unforeseen 
circumstances”  a  one-time  special 
appropriation  by  a  State.  This 
commenter  observed  that  Congress  did 
not  intend  to  penalize  a  State  for 
temporarily  providing  additional  funds 
for  education. 

Response.  A  change  has  been  made. 

A  new  §  134.90(a)(5)  has  been  added  to 
allow  a  waiver  of  the  maintenance  of 
effort  requirement  in  the  event  of  an 
extraordinary  State  or  local 
appropriation  to  meet  an  unexpectedly 
acute  educational  need. 

■  Comment.  A  commenter  suggested 
that  the  section  listing  the  circumstances 
which  the  Commissioner  does  not 
consider  to  be  exceptional  and 
unforeseen  (proposed  §  134.91(b))  be 
deleted. 

Response.  No  change  has  been  made. 
Section  134.90(b)  provides  examples  of 
circumstances  which  the  Commissioner 
does  not  consider  to  be  exceptional  and 
unforeseen  and  is  intended  to  provide 
States  with  further  information 
concerning  waiver  requests. 


Appendix  A 

Comment.  One  commenter  said  that 
the  State  plan  for  ESEA  Title  IV  did  not 
include  the  requirement,  in  section 
404(a)(ll)  of  the  Act,  that  the  SEA 
explain  how  it  will  provide  technical 
assistance  to  private  school  officials 
who  desire  to  arrange  for  childen  in 
those  schools  to  participate  in  Federal 
elementary  and  secondary  education 
programs. 

Response.  No  change  has  been  made. 
Section  134.10(a)(2)  of  the  regulations 
states  that  “the  State  shall  include  in  its 
plan  the  specific  assurances  and  items 
of  information  listed  in  the  appendix  to 
this  part.”  The  requirement  imposed  by 
section  404(a)(ll)  of  the  Act  is  included 
as  item  (f)  under  the  heading  State 
Plan — General. 

Comment.  One  commenter  questioned 
the  requirement,  in  item  (g)  under  the 
heading  State  Plan — General,  that  Title 
IV  officials  in  the  SEAs  be  responsible 
for  the  coordination  of  all  Federal  and 
State  funds  for  staff  development  when 
they  have  little  actual  authority  to 
accomplish  it. 

Response.  No  change  has  been  made. 
The  requirement  of  a  comprehensive 
plan  for  the  coordination  of  Federal  and 
State  funds  for  training  activities  for 
educational  personnel  in  the  State  is 
statutory,  section  404(a)(12)  of  the  Act. 
However,  neither  the  Act  nor  these 
regulations  identify  any  particular  group 
of  SEA  administrators  as  those 
responsible  for  developing  or 
implementing  the  comprehensive  plan. 
Additional  guidance  on  the 
comprehensive  plan  can  be  found  in  the 
regulations  implementing  Title  V  of  the 
Act,  45  CFR  Part  119. 

Comment.  Three  commenters 
suggested  that  States  be  permitted  more 
flexibility  regarding  the  due  date  for 
submission  of  the  comprehensive  plan 
for  the  coordination  of  funds  for 
preservice  and  inservice  education. 
Submission  sometime  during  1980  was 
suggested. 

Response.  No  change  has  been  made. 
States  are  permitted  to  submit  the 
comprehensive  plan  in  final  form  by 
June  30, 1980  in  accordance  with  the 
regulations  implementing  Title  V  of  the 
Act.  45  CFR  Part  119. 

Comment.  Two  commenters  suggested 
that  information  be  provided  on  how  the 
Federal  government  will  monitor  States’ 
implementation  of  their  comprehensive 
plan  for  the  coordination  of  funds  for 
preservice  and  inservice  education, 
required  by  section  404(a)(12). 

Response.  No  change  has  been  made. 
While  it  is  expected  that  the  States  will 
derive  benefit  from  developing  their 
comprehensive  plans,  the  Commissioner 


has  no  authority  to  regulate  with  respect 
to  the  States*  compliance  with  their  own 
plans  developed  under  section  404(a)(12) 
of  the  Act. 

Comment.  Several  commenters 
suggested  that  Federal  funds  be  made 
available  to  assist  States  in  the 
development  of  the  comprehensive  plan 
for  preservice  and  inservice  education. 

Response.  No  change  has  been  made. 
45  CFR  119.10(c)  clarifies  that  States 
may  use  their  Title  IV  administrative 
funds  or  their  Title  V  State 
strengthening  funds  to  develop  the 
comprehensive  plan  required  by 
sections  404(a)(12)  and  522(2)  of  the  Act, 
so  long  as  that  activity  is  provided  for  in 
the  appropriate  State  plan. 

Comment.  Two  commenters  suggested 
that  all  Federal  categorical  programs 
requiring  a  State  plan  should  be  linked 
to  the  State’s  comprehensive  plan  for 
preservice  and  inservice  education  and 
that  States  should  be  required  to  attach 
a  copy  of  the  comprehensive  plan  to 
each  State  plan  they  submit  to  the 
Commissioner. 

Response.  No  change  has  been  made. 
The  Commissioner  lacks  the  authority  to 
impose  this  requirement. 

Comment.  Several  commenters 
suggested  that  the  regulations  encourage 
the  involvement  of  all  interested  and 
affected  parties,  including  teachers,  in 
the  development  of  the  comprehensive 
plan  for  preservice  and  inservice 
education. 

Response.  No  change  has  been  made. 
Resources  that  must  be  involved  in  the 
development  of  the  plan  are  identified  in 
section  404(a)(12)  of  the  Act.  This 
section  clearly  permits  the  States  to 
involve  other  interested  parties. 

Comment.  One  commenter  stated  that 
the  State  plan  assurances  pertaining  to 
the  reservation  of  Title  IV  funds  for 
handicapped  children  and  for 
innovation  and  improvement  in 
compensatory  education  are 
inappropriate  because  other  programs 
are  funded  to  meet  these  needs. 

Response.  No  change  has  been  made. 
Sections  431(b)(2)  and  432(c)  of  the  Act 
impose  these  requirements. 
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404 .  22023 

654 .  22901 

Proposed  Rules: 

675  . 23296 

676  .  23296 

677  . 23296 

678  . 23296 

679  . 23296 

21  CFR 

2 . 22901 

5 .  22902 

14 . 21225 

81 . 22904 

101 . 22904 

172 . 22914 

177 . 22915 

182 . 22914 

184 . 22914 

186 . 22914 

436 . 22921 

440 .  22921 

442 . 22918 

510 . 22922 

520 .  22920 

540 . 22923 

558 . 22922 

561 . 21227 

573 . 22920 

Proposed  Rules: 

320 . 22974 

610 . 22975 

640 .  22975 

1306 .  21652 

24  CFR 

803 . 23419 

880 . 22923 

888 . 23419 

25  CFR 

Ch.  Ill . 22924 

26  CFR 

150 . 23384 

Proposed  Rules: 

51 . 23400 


27  CFR 

Proposed  Rules: 

4 . 

.  22977 

28  CFR 

0 . 

.  22023 

527 . 

. 23364 

fua . . 

. 23364 

551 . 

. 23364 

Proposed  Rules: 

552 . 

. 23367 

572 . 

. 23364 

29  CFR 

2610 _ . 21226 


Proposed  Rules: 

1 . 

. 21263 

4 . 

. 21263 

5 . 

. 21264 

1425 . 

. 21264 

1910 . 

..21265,  22977 

1918 . 

. 21265 

1926 . 

..21265,  22977 

1928 . 

. 21265 

30  CFR 

926 . 

. 21550 

31  CFR 

316 . 

. 21880 

342 . 

. 21988 

32  CFR 

169a . 

. 22924 

238 . 

. 21228 

953 . 

. 23423 

1700 . 

. 21634 

33  CFR 

175... . 

. 22110 

325 . 

. 22112 

Proposed  Rules: 
100 . 

. 23472 

117 . 

. 23473 

36  CFR 

7 . 

.  22023 

38  CFR 

14 . 

. 21242 

36 . 

. 21242 

Proposed  Rules: 
14 . 

. 22978 

17 . 

. 22979 

21 . 

. 21653 

40  CFR 

52 . 

.21634,  23424 

60 . 

. 23374 

81 . 

.  21244,  22929 

120 . 

. 21246 

122 . 

. 21635 

125 . 

. 21635 

180 . 21247,  22931,  23424 

Proposed  Rules: 

51 . 

. 21592 

52 . 21266,  21271,  21282, 

21290, 21292, 21297, 21592, 

22981, 22982, 22987, 23473 

58 . 

. 21301 

59 . 

. 21592 

60 . 

. 21302 

65 . 

. 22987 

125 . 21303 

401 . 21655 

712 . 23473 

41  CFR 

101-20 . 22932 

101-21 . 22932 

42  CFR 

405...: . . . 4 . 22933 

442 .  22933 

489 .  22933 

Proposed  Rules: 

431 . 22988 

460 . 21657 

43  CFR 

Public  Land  Orders: 

2595  (Amended  by 

PLO  5715) . 21248 

5715 . 21248 

44  CFR 

64  . 22941 

65  .  22942 

67 . 22024,  22027 

Proposed  Rules: 

67 . 22114, 

22116,22988,22994 

45  CFR 

Ch.  1 . 22494 

Ch.  XIV . 22494 

Ch.  XV . 22494 

100b . 22648 

lOOd . 22634 

116a . 22654 

116d . 22660 

119  .  22680 

120  . 22680 

123 . 23208  ■ 

123a . 23208 

123b . 23208 

123c . 23208 

123d . 23208 

123e . 23208 

1231 . 23208 

123g . 23208 

123h . 23208 

1231 . 23208 

134 .  23602 

160b . 22690 

160c . 22702 

1601 . 22730 

160g . 22742 

161b . 22750 

161c . 22742 

161e . 22758 

1611 . 22764 

161h . ; . 22770 

161m . 23200 

163 . 22702 

163a . 22702 

163b . 22702 

163c . 22702 

163d . 22702 

166 . 22776 

166a . 22776 

166b . 22776 

166c . 22776 

182 . 22803 

195 . 22690 

195a . 22690 

195b . 22690 


Proposed  Rules: 

Ch.  XI . 

. 23473 

100a . 

. 21303 

100b . 

. 21303 

105 . 

. 22806 

121d . 

. 22806 

121e . 

. 22806 

1?1f . 

. 22806 

l?lh . 

. 22806 

121k . 

. 22806 

131 . 

. 22806 

132 . 

. 22806 

133 . 

. 22806 

136 . 

. 22806 

14fi . . . 

. 22806 

14fia . 

. 22806 

14fl . 

. 22806 

154 . 

. 22806 

Ififi . 

. '  22806 

157 . 

. 22806 

158 . 

. 22806 

159 . 

. 22806 

164 . 

. 22806 

169 . 

. 22806 

172 . 

. 22806 

173 . 

. 22806 

179 . 

. 22806 

182 . 

. 22806 

182a . 

. 22806 

191 . 

. 22806 

194 . 

. 22806 

197 . 

. 22806 

19fl . 

. 22806 

1300 . 

. 23474 

1480 . 

. 21657 

46  CFR 

30 . 

. 23425 

34 . 

. 22040 

76 . 

. 22040 

95 . 

. 22040 

162 . 

. 22040 

167 . 

. 22040 

193 . 

. 22040 

221 . 

. 21635 

308 . 

. 22041 

540 .  23428 


46  CFR 

Proposed  Rules: 

30 . 

. 23475 

151 . 

. 23475 

160 . 

. 22116 

47  CFR 

0 .  22945 

73 . 21636-21638,  23430- 


23439 


76..;. . 

. 23440 

Proposed  Rules: 

2 . 

,21306,  21661 

15 . . . 

. 23478 

22 . 

. 21306 

73 . 21661, 

,  23478-23483 

81 . 

. 21661 

83 . 

. 21661 

48  CFR 

Proposed  Rules: 

49 . 

. 21306 

49  CFR 

23 . 

. 23441 

192 . 

p.'uai 

395 . 

. 22042 
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571 . 22044 

575 .  23441,  23442 

1014 . 22945 

1033 .  21248-21255 

21639, 21641, 21643, 22945, 
23444-23447 

1047 . 22948 

Proposed  Rules: 

192 .  22118- 

325 . ;„..22120 

640 . 22121 

1307 .  21662 

1310 . 21662 

50CFR 

17 . 21828 

23 .  22848 

26 .  21256,  22047 

230 .  22948 

450  .  23354 

451  . 23354 

452  . 23354 

453  .  23354 

611 . 21256,  21845 

651 . 22949 

655  . 21845 

656  .  21256 

Proposed  Rules: 

23 .  23370 

216 .  23002 

611 . 21307,22121,22144 

611 . 22121 

656  .  22144 

657  . 21307 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  TNs  is  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday/Thursday  or  Tuesday/Friday). 


Monday 

Tuaaday 

Wadnaaday 

Thuraday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

'  USDA/FNS 

DOT/FHWA  - 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/ FRA 

USOA/RtA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 

DOT/SLSDC 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

- 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  Comments  on  this  program  are  still  invited.  the  Federal  Register,  National  Archives  and 

a  day  that  will  be  a  Federal  holiday  will  be  Comments  should  be  submitted  to  the  Records  Service,  General  Services  Administration, 

published  the  next  work  day  following  the  Day-of-the-Week  Program  Coordinator.  Office  of  Washington,  D.C.  20408 

holiday. 


Rules  Going  Into  Effect  Today 

ENVIRONMENTAL  PROTECTION  AGENCY 
14559  3-6-60  /  Air  pollution;  Guam  implementation  plan 

FEDERAL  COMMUNICATIONS  COMMISSION 
14215  3-5-80  /  FM  broadcast  station  in  Bentonville,  Ark.; 

changes  made  in  table  of  assignments 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service — 

75165  12-19-79  /  Listing  of  Sarracenia  oreophila  as  an 

endangered  species 

(Originally  published  at  44  FR  54922,  9-21-79  and  44  FR 
61351, 10-25-79) 

FEDERAL  COMMUNICATIONS  COMMISSION 
14214  3-5-80  /  FM  broadcast  station  in  Staunton,  Va.;  changes 

made  in  table  of  assignments 
PERSONNEL  MANAGEMENT  OFFICE 
14835  3-7-80  /  Requirements  for  apportionment  of  retirement 

benefits 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

15175  3-19-80  /  COLREGS  Demarcation  Lines;  movement  of 

Boston  Harbor  entrance 

VETERANS  ADMINISTRATION 
15930  3-12-80  /  Procurement;  contract  clauses 

List  Of  Public  Laws 
Last  Listing  April  4, 1980 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws")  from  the  Superintendent 
of  Documents,  U.S.  Government  tainting  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

H.J.  Res.  463  /  Pub.  L  96-224  Designating  the  week  of  October  5 
through  October  11, 1980,  as  "National  Diabetes  Week”. 
(Apr.  2, 1980;  94  Stat.  309)  Price  $1.00. 


ORDER  NOW! 


DIRECTORY  OF  FEDERAL  REGIONAL  STRUCTURE 


Directory 
of  Federal 
Regional 
Structure 

Revised  as  of  May  8,  1979 

The  Directory  serves  as  a  guide  to  the  regional 
administrative  structure  of  the  departments  and 
agencies  of  the  Federal  Government. 

Designed  to  provide  the  public  with  practical 
information  about  regional  offices,  the  Directory  is 
particularly  useful  to  citizens  residing  outside  the 
Nation's  Capital. 

Included  in  the  Directory  is  a  map  showing  the 
10  standard  Federal  regions  followed  by  tables 
listing  the  key  personnel,  addresses,  and  telephone 
numbers  for  agencies  with  offices  in  those  regions. 
In  addition,  maps  and  tables  are  provided  for  those 
agencies  with  regional  structures  other  than  that  of 
the  standard  regional  system. 

Compiled  by  Office  of  the  Federal  Register, 
National  Archives  and  Records  Service, 

General  Services  Administration 

Order  from  Superintendent  of  Documents, 

U.S.  Government  Printing  Office, 

Washington,  D.C.  20402 


Price  $3.50 


ORDER  FORM 


Mail  To:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  is  $ 


□  check, 


□  money  order,  or  charge  to  my 
Deposit  Account  No. 

rr  I '  I T  iTi-n 

Order  No _ _ _ 


V7S4* 

.'Si**  ' 


Credit  Card  Orders  Only 

Total  charges  $ _ _ Fill  in  the  boxes  below. 


Credit 
Card  No. 


Expiration  Date 
Month/Year 


Please  send  me _ copies  of  the  Directory  of  Federal  Regional  Structure,  at 

$3.50  per  copy.  Stock  No.  022-003-00997-3 

Name— First,  Last 
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For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Street  address 

Subscriptions 
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Postage 
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Foreign  handling 
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(or  Country) 

Discount 
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PLEASE  PRINT  OR  TYPE 
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